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Abstract

Arbitration tribunals rely on public policy principles to exclude or determine
the applicable law. At times, the notion of public policy will contain
fundamental yardsticks recognised by the world community at large. In such

cases public policy may be called transnational or truly international.

The thesis expounds the notion and content of transnational public policy as

applied by international tribunals. This objective is met by exploring the

method, functions and purpose of transnational public policy in international

arbitration.

The opening chapter sheds light on the origins and concept of public policy
and the different levels it has been applied by international tribunals and

national courts. It suggests a criteria for the distinction between domestic,

domestic-international, regional and transnational public policy.

The thesis then gives an in depth analysis of the origins and notion of
transnational public policy. It suggests that international tribunals have relied
on transnational public policy in their awards and proposes a method to

determine its content and sources.

Such method is then applied to deduct the content of transnational public
policy from decided arbitration awards. The thesis shows that transnational
public policy can be relevant at three different stages in international
arbitration. At the outset of the proceeding, where the arbitrators determine
their jurisdiction; during the arbitration, where it controls the procedure
applicable in the arbitration; or at the stage of drafting the final award, where

it determines fundamental substantive rules relied upon by the tribunal.
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Public policy is a very unruly horse, and once you get astride it you never know where it will

carry you. It may lead you from sound law. It is never argucd at all, but where other points
fail.

J Burrough in Richardson v Melish (1824)

INTRODUCTION

The research problem

Transnational public policy is a method relied upon by international

tribunals to uphold essential values in the international community. Its
principles have a negative and a positive function within the body of rules
considered by an international arbitrator, In its negative function,

transnational public policy acts as a shield' guarding against any standard
offensive to the international community.” In its positive function,

transnational public policy acts as a sword, implying fundamental principles in

the resolution of the dispute.>

When determining the applicable standards in the arbitration, an arbitral
tribunal may consider national, regional,® and international or transnational
public policy,.S Whereas the national and regional levels of public policy are
confined to a national or regional forum, transnational public policy® draws

from essential yardsticks proper to international dispute resolution.

! See Lew, Mistelis, Kroll, at p. 422, paras. 17-32.

2 See P, Lagarde, “Public Policy”, International Encyclopedia of Comparative Law (J. C. B.
Mohr and Martinus Nijhoff Publishers 1994), at p. 9. The international community includes
states, corporations, individuals and international organizations.

* On the functions of public policy see further Chapter 1 below.

* Regional public policy is the public policy of an economic or political area.

> Lew, Mistelis, Kroll, at p. 422, para. 17-33 distinguish national, regional, international or
transnational public policy. A three levelled approach including domestic, international or
transnational public policy is preferred by D. Miller, “Public Policy in International
Commercial Arbitration in Australia”, 9(2) Arb Int 167 - 196 (1993) at p. 176 and M,
Buchanan, “Public Policy and International Commercial Arbitration”, 26 Am Bus Law J 511
(1988) at pp. 513 et seq.

° The terms ‘truly international’ and ‘transnational’ public policy are used interchangcably by
P. Lalive, “Transnational (or truly international) public policy”, ICCA Congress series no 3, at
p. 295, and B. Goldman, “Les conflits des lois dans 1'arbitrage international de droit privé”, 11
Recueil des Cours 352 (1963) at p. 432 and understood as such in the present thesis. E.
Gaillard and J. Savage in Fouchard Gaillard Goldman, at p. 848 suggest also the expression
“genuinely international” when referring to transnational public policy. The words
“international public policy” have also been used in the sense of transnational public policy.
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Introduction

Arbitration tribunals have referred to transnational public policy when
establishing their jurisdiction, the arbitration procedure and the rules
governing the substantive issues in dispute. Questions remain however as to

how the content of transnational public policy is determined and the extent it

1

is binding in international arbitration.” These questions are answered by

exploring the meaning, functions and method of transnational public policy.

Theoretical and practical importance of the study
Public policy can be relevant at different stages of the international

arbitration process. Where one party queries the jurisdiction of the arbitrators
before the arbitration has begun, a national court may need to determine
whether the arbitration agreement is valid under its governing law. During the

arbitration, public policy may affect the parties’ agreement or prompt a
decision of the tribunal.” Public policy imposes fundamental jurisdictional,
procedural and substantive principles within the system of rules applied by the
arbitrator. It determines thus the conduct of the arbitration and the content of
the arbitration award. At the post-award stage, public policy may be relevan<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>