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ABSTRACT

Interim pro'tectio.n of rights (through provisional, including protective,
measures) is as important as the final protection of those rights.

Thls_t_hesis €xamines several problems and uncertainties surrounding
provisional measures in international commercial arbitration. Those
problems and uncertainties influence the effectiveness of arbitration:
thus, they constitute a threat to the future of arbitration. The thesis aims

to identify, analyse, and offer solutions to those problems and
uncertainties.

The_ thesis initially examines the roots and evolution of the concepts of
arb!tral powers to grant provisional measures and court assistance to
arbitration. This examination highlights the roots of the problems and
uncertainties and demonstrates how the approach towards provisional
measures shifted, in due course of time, from judicial authorities’
exclusive power to arbitrators’ power to grant those measures and how
the courts’ role regarding interim protection has evolved into assistance.

It further deals with the forum to seek provisional measures mainly to
demonstrate that today an arbitrator or another party-determined
authority is and should be the natural judge regarding interim protection

of rights and that the courts’ assistance should be restricted to ensure
the effectiveness of arbitration.

It, in addition, investigates complementary mechanisms to arbitration for
providing Interim protection in order to show that such mechanisms
enhance the effectiveness of arbitration for a period prior to the
appointment of an arbitrator.

The thesis also endeavours to establish the standards of procedure and
principles in regard of arbitral provisional measures, for instance, form,
requirements and types of arbitral provisional measures. The
establishment of these standards and principles makes arbitration a
more consistent and predictable dispute resolution mechanism. It thus
boosts the effectiveness of arbitration.

t finally discusses the enforcement of arbitral provisional measures to
show that some of these measures are effective without any coercion
and that some others, however, necessitate the use of coercive powers,

which are lent by judicial authorities.
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INTRODUCTION

In a perfect world, contracting parties perform all their obligations

throughout their contract'’s life. Indeed, contracting parties comply with the
terms of international commercial contracts in thousands of transactions

every day. In a few cases, however, disputes arise. Some of the disputes
are settled amicably.

In many disputes, depending on the type of contract, arbitration is
generally preferred over litigation as a dispute settlement mechanism;

some other disputes end in litigation before national courts. The

contracting parties are aware of the need to protect their rights. They

choose to arbitrate convinced that arbitration is better suited for resolution
of their future or existing disputes than litigation or alternative (out of court)

dispute resolution (“ADR”) mechanisms.’

Arbitration, like litigation, takes time.> For instance, a typical International

Chamber of Commerce (“ICC") arbitration usually takes over one and a

" For advantages of arbitration over litigation, see, e.g., Martin Domke, Commercial

Arbitration (New Jersey: Prentice-Hall 1965); Pieter Sanders, Quo Vadis Arbitration? —
Sixty Years of Arbitration Practice (The Hague: Kluwer 1999), 2-9 (“Quo Vadis"). On
ADR, see, e.g., Henry Brown / Arthur Marriott. ADR Principles and Practice, 2™ ed.
(London: Sweet & Maxwell 1999): and ICC (ed.), ADR International Applications, ICC
Publication No. 640E, (Paris; ICC Publishing 2001).

This is due partially to “procedural safeguards and opportunities for all parties to be
heard.” Gary B. Born, International Commercial Arbitration Commentary and
Materials, 2™ ed. (The Hague: Transnational Publishers / Kluwer 2001) (“International
Arbitration”). It is noteworthy that in the ‘good old days,’ arbitration was conducted in
a short period of time.



half years.>  Consequently, protection of parties’ rights often includes
interim protection. Indeed, parties’ expectations from a dispute resolution
mechanism for interim and final protection of their rights are very high.

Such protection has to be effective. The question is whether or not

arbitration meets all these expectations.

Undoubtedly, international commercial arbitration® is very effective in
providing final protection of rights. Both arbitration agreements and
awards concerning international commercial contracts are recognised
today in nearly most states in the world thanks mainly to the United
Nations Convention on the Recognition and Enforcement of Foreign
Arbitral Awards.> Indeed, arbitration has evolved over time and has
pecome the main mechanism for resolving international business

disputes.®

> W. Laurence Craig / William W. Park / Jan Paulsson, International Chamber of

Commerce Arbitration, 3™ ed. (New York: Oceana 2000), para.108 (“"ICC Arbitration

20007).

Unless otherwise stated, a reference to “arbitration” is hereinafter a reference to

‘International commercial arbitration.”

> Done at New York, 10 June 1958, 330 UNTS 38, No. 4739 (the "New York
Convention”). Other conventions relevant for the recognition and enforcement of
foreign arbitration agreements and awards in the international plane mainly are the
Geneva Protocol on Arbitration Clauses, done at Geneva, 24 September 1923, 27
LNTS 258 (1924) No. 678 (the “Geneva Protocol”); and the Geneva Convention on
the Execution of Foreign Arbitral Awards, done at Geneva, 26 September 1927, 52
LNTS 302 (1929), No. 2096 (the “Geneva Convention’); the Inter-American
Convention on Arbitration, done at Panama City, 30 January 1975, reprinted in 14 |ILM

336 (19795) ("Inter-American Convention™).
°  See, e.g., Alan Redfern / Martin Hunter, Law and Practice of International Commercial

Arbitration, 3ra ed. (London: Sweet & Maxwell 1999), 1, and Eric Robine, “L'évolution
de l'arbitrage commerciai international ces derniéres années (1990-1995) (The
Evolution of International Commercial Arbitration Over These Past Years (1990-
19995))", (1996) RDAI/IBLJ 145. One of the illustrations of its wide usage is the
growing number of arbitration cases, on which see generally infra Chapter IV.



As to interim protection of rights in arbitration, meeting expectations of
business persons poses a challenge. Such challenge is related to
problems and uncertainties surrounding provisional measures in
arbitration; these difficulties mainly concern the jurisdiction of arbitrators or
another party-determined authority to grant provisional measures, and the
role of courts’ in respect of interim protection of rights. Further, the
problems extend to standards of procedure and principles as regards
arbitral provisional measures and their enforceability. In order to meet the
expectations of business persons, In other words, the users of arbitration
services, these uncertainties and problems should be resolved. In fact,
UNCITRAL is currently undertaking, upon suggestions made by various
experts in a special commemorative New York Convention Day held on 10
June 1998, a study in order to propose solutions to, among other Issues,
the problems and uncertainties regarding provisional measures In
arbitration.® The study aims “for improvement of arbitration laws, rules,
practices”.’ UNCITRAL'’s study will be examined and referred to, as and

where appropriate, throughout this thesis."”

Aims of the Thesis

This thesis aims to demonstrate that arbitration should, in principle, be the

forum to grant provisional measures and that the role of courts Is limited to

Judicial provisional measures are available either from “state courts” or other “judicial
authorities” in various states. These two terms are used interchangeably throughout
this thesis.

°  See, e.g., UN Doc A/53/17.

° See UN Doc A/CN.9/WG.II/WP.108, para. 5.

' This study currently deals with three main issues of interim protection of rights in
arbitration: arbitral provisional measures, judicial provisional measures ana
enforcement of arbitral provisional measures. See, e.g., A/ICN.9/524, paras. 1-14. On
the initial two issues, UNCITRAL's work has not been sufficiently advanced to
comment on it. Id. However, on the issue of enforcement of arbitral provisionai

measures, there has been enough progress for comment, which is done in Infra
Chapter V, Part 3.3.



assistance to arbitration. However, there are several questions and
uncertainties related to such measures. These questions and uncertainties
weaken the effectiveness of arbitration. Thus they constitute a threat to its
future. This thesis further aims to identify, analyse, clarify, and offer
solutions to those problems and uncertainties. Solutions will be offered for
enhancing effectiveness of arbitration in regard of interim protection of
rights. Arbitration needs to be effective to reach its raison d’étre, meeting

the needs of the business world and. thus, to survive.'

Methodology
In order to achieve its objectives, the thesis examines the historical

evolution of provisional measures in arbitration. It further analyses and
compares theory, law, and practice. All major arbitration conventions,
many laws and rules, the practice of the main arbitration institutions, and of
courts of various states as well as the views of several commentators are

critically assessed.

Definition
Although “[t]he interim protection of rights is no doubt one of those general

rinciples of law common to all legal systems”.'? there is no widel
Y

11
12

See Introduction, infra notes 72-76 and accompanying text.

Lawrence Collins, “Provisional and Protective Measures in International Litigation’,
1992(lIl) RAC 9, 23, reprinted in: L. Collins, Essays in International Litigation and on
the Conflict of Laws (Oxford: Clarendon Press 1994), 1-188. See also, e.g., Jerome
B. Elkind. Interim Protection: A Functional Analysis (The Hague: The Martinus Nijhoft
1981), Chapters Il and Ill. On interim protection under private international law, see,
e.g., Collins, id.; Catherine Kessedjian, “Preliminary Document No. 10 - Note on
Provisional and Protective Measures in Private International Law and Comparative
Law” (Hague Conference on Private International Law Enforcement of Judgments
October 1998), avallable at <http://www.hcch.net/e/workprog/jdgm.html,
ftp://hcch.net/doc/jdgmpd10.doc> last visited at 28 October 2003, George A
Bermann, “Provisional Relief in Transnational Litigation”, 35 Colum J Tran L 533
(1997). On interim measures in public international law, see, e.g., Elkind, id.; Karin
Oellers-Frahm,”Interim  Measures of Protection” in: Encyclopedia of Public
International Law (1981), v.1, 69-72, Shigeru Oda, “Provisional Measures™ in:
Vaughan Lowe / Malgosia Fitzmaurice (eds.), Fifty Years of the International Court of



accepted definition of the concept of interim measures.” In fact, no
uniformity in respect of the concept of interim protection of rights exists in
public and private international law.'* Nor is a concrete definition of that
concept or its scope found in international commercial arbitration.”> A
provisional measure is, broadly speaking, a remedy or a relief that is aimed

at safeguarding the rights of parties to a dispute pending its final

Justice - Essays in honour of Sir Robert Jennings (Cambridge: Grotius 1996), 541-
556: and J. G. Merrills, “Interim Measures of Protection in the Recent Jurisprudence of
the International Court of Justice”, 44 ICLQ 90-146 (1995). For general justification of
interim protection of rights, see, e.g., A.A.S. Zuckerman, “Interlocutory Remedies In
Quest for Procedural Fairness”, 56 MLR 325-341 (1993).
See, e.q. Kessedjian, para. 2, note 3; and Bermann, 556. It is stated, in this regardq,
that
the notion of “conservatory measure” is one of the most obscure that there can be.
Etymologically, it is understood as a measure which tends to safeguard a right. But
when one seeks to go more thoroughly into this concept, the certainties slip away
because, in reality, the “conservatory measure” covers very disparate hypotheses.
Stephen R. Bond, “The Nature of Conservatory and Provisional Measures™ in: 1CC
(ed.), Conservatory and Provisional Measures in International Arbitration, 1CC
Publication No. 519 (ICC Publishing 1993), 8 (“Conservatory Measures”). Further, ttis
noteworthy that most, if not all, arbitration rules do not provide for a definition of
provisional measures. See UN Doc A/CN.9/460, para. 116. The arbitration rules
could have given such definition but they refrain from doing so. That is probably
because they intend to leave to arbitrators and courts the freedom to decide how the
term “provisional measure” (or, in some cases, interim and conservatory measures,
etc.) should be defined.
See “Second Interim Report — Provisional and Protective Measure in International
Litigation of the International Law Association’'s [("ILA")] Committee on International
Civil and Commercial Litigation”, 67 ILA Rep 185, 202, para. 3 (1996), reprinted in 62
RabelsZ 128-130 (1998) (“Second Interim Report’). The Committee also indicated a
certain principles in respect of provisional and protective measures In internationa!
litigation (the “ILA Principles”). Id., 192-204. On these Principles, see also Peter
Nygh, “Provisional and Protective Measures in International Litigation - The Helsinki
Principles”, 62 RabelsZ 115-122 (1998). Indeed
[d]ifferent legal systems have characterized interim measures of protection in
different ways and using different classification. In addition, the scope and variety
of interim measures available differ from country to country.
UN Doc A/ICN.9OWG.II/WP.111, para. 7. Kessedjian indicates that "legal systems
diverge to a greater or lesser extent” in the area of law regarding provisional
measures. Kessedjian, para. 2. Indeed, the diversity in respect of the types of
remedies in a legal system, in some cases, is extreme. For example, thirty types of
protective measures are reported to be available in France. Id., note 4.
'S UN Doc A/CN.9/WG.II/WP.108, para. 65.
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: 16 : . : . :
resolution.”™ The underlying principle in respect of provisional measures is

that no party right should be damaged or affected due to the duration of

adjudication.’” The objective of such measures is generally to facilitate the

‘effectiveness of judicial [or arbitral] protection”'® by providing interim relief,

which complements the final relief.

Characteristics

it may be difficult to list all of the characteristics of provisional measures

since they contain, inter alia, “very disparate hypotheses.””” The difficulty

also lies in the fact that the types of provisional measures vary, at least to a

certain extent, from one country to another.?® There are, however, certain

essential characteristics of provisional measures in arbitration.

The first characteristic is that applications for a provisional measure

‘presuppose the existence of a dispute” final protection of which has

16

17

18

19

According to the European Court of Justice (the "ECJ"), provisional measures are
‘Intended to preserve a factual or legal situation so as to safeguard rights ...." Mario
Reichert and Others v. Dresdner Bank, Case C-261/90, [1992] ECR 1-2149, para. 34
See, e.qg., Pacific Reinsurance Management Corp. v. Ohio Reinsurance Corp., 935
F2d 1019, 1022-23 (9" Cir 1991) (holding that “[tlemporary equitable relief In
arbitration may be essential to preserve assets or enforce performance which, If not
preserved or enforced, may render a final award meaningless.”);, and “Finai Report on
Intellectual Property Disputes and Arbitration” (A Report of the ICC Commission on
International Arbitration Chaired by Julian D. M. Lew) published in 9(1) ICC Int'l Ct Arb

Bull 37 (1998) (“Final Report on Intellectual Property Disputes™).
Mario Reichert and Others v. Dresdner Bank, Case C-261/90, [1992] ECR [-2149,

para. 34. German Polish Mixed Arbitral Tribunal of 1924 stated, In this respect, that
‘Ibly means of interim protection the courts seek to make up for the law's delays In
such a way that as possible the outcome of the proceedings is the same as If they
could have been completed in one day.” |d. For the French original, see Ellermann v.
Etat polonais (1924) 5 TAM 457, 459. In other words, provisional measures aim to
neutralise any actual or potential imbalance between the contracting parties at the
beginning of arbitration in accordance with the terms of the contract and the applicable
law. See Bernardo M. Cremades, “Is Exclusion of Concurrent Courts’ Jurisdiction
over Conservatory Measures to be Introduced through a Revision of the
Convention?”, 6(3) J Int'l Arb 105, 106 (1989) ("Exclusion’).

Advocate General Tesauro's Opinion, Case C-213/89, R. v. Secretary of State for
Transport, ex parte: Factortame Ltd. (No. 2) (1990) ECR 2433, 2450, para. 18.

See Bond in: ICC (ed.), Conservatory Measures, 8.



already or will be sought from the same or a different forum.?’ In other

words, there has to be a dispute that is to be litigated or arbitrated. This is

tenable in that interim protection should only be available where final

protection i1s or will be sought.

The second characteristic is that a remedy should be temporary /

provisional in nature. This is self-evident.”> A temporary protection is only

needed “for a specified limited time

"23 at most until the final protection is

granted.”® In other words, a provisional relief should preserve a right

pending the final relief. A caveat, however, has to be borne in mind.

Provisional relief, at the end of adjudication of the merits of the case,

‘should be taken into account and [as the case may be] merged in the

arpitral tribunal’'s final adjudication of the dispute.

n25

20
21

22

23

24
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See Introduction, infra note 45 and accompanying text.

See, e.g., Bond in: ICC (ed.), Conservatory Measures, 18. To this end, it should be
noted that when a measure is ordered by a court prior to formation of a tribunai, the
subsequent initiation of arbitration proceedings should normally be expected.

The measure is subject the tribunal's final adjudication. See Section 39(3) of the
English Arbitration Act (“EAA") 1996. See also ICC Interlocutory Award 10596 of
2000 (unpublished) (holding that a decision on a provisional measure "makes no final
findings of fact or law. In other words, no findings made herein prejudice the merits of
the dispute.”).

See Principle 12 of the ILA Principles. Indeed, an ICC tribunal granted its interim
injunction for a specified period of time (ICC Interim Conservatory Award 10021 of
1999) (unpublished) and upon the termination of such period extended it further (ICC
Partial Award 10021 of 2000) (unpublished). In this regard, see also Bernardo M
Cremades, “The Need for Conservatory and Preliminary Measures”, 27(5) Intl Bus
Law 226, 228 (1999) (“The Need"); Craig / Park / Paulsson, ICC Arbitration 2000, 460.
See, e.g, Section 26(2) of the Hungarian Act LXXI on Arbitration 1994

UN Doc A/CN.9/WG.IIWWP.108, paras. 66 and 100. That is to say that a provisional
measure shall in no way prejudice the final award of an arbitral tribunal on the
substance of the case under adjudication. See, e.g., Article 37(3) of the Netherlands
Arbitration Institution ("NAI") Arbitration Rules.



The third characteristic is that interim relief should not exceed the final

relief or the legal protection sought as the interim relief aims to

complement and, in this sense. is ancillary to the final relief.<°

The fourth characteristic is derivative of the second. Interim relief should

normally be granted where it is risky to await the final relief.*” This is the
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requirement of urgency.” Where the parameter is safequarding a party

right pending final protection, urgency generally seems to be a requirement

for grant of interim relief.

T'he fifth characteristic also is another derivative of the second: the interim
nature of the protection dictates that an interim measure could be
reviewed, modified, or terminated prior to final determination of a dispute “if
the circumstances of the case or the progress of arbitral [or judiciall

proceedings require”.’

*° See, e.qg., Bond in: ICC (ed.), Conservatory Measures, 9. In another words, a

provisional measure shall not constitute “prejudice to the rights of the [arbitrating]

parties or to the final determination of the dispute [in question].” Article 35 of the

American Arbitration Association (“AAA") Commercial Arbitration Rules 1944. See

infra Chapter |, Part 1.2.2.1.

See, e.g., Bond, 18. Bond rightly indicates that urgency may not always constitute

one of the characteristics of provisional measures as such determination depends

upon the competent law, if there is any. |d. One example of where urgency iIs not a

requirement for the grant of a provisional measure s interrm payment. See infra

Chapter IV, Part 7.5.

< See, infra Chapter |V, Part 3.1.3.

* UN Doc A/CN.9/468, para. 64. See also UN Doc A/CN.9/WG.II/WP.108, para. 66:
and Principle 13 of the ILA Principles. On the issue of review, modification or
termination of an interim measure, see infra Chapter |V, Part 6. |CC Interlocutory
Award 10596 of 2000 (unpublished) (holding that “[tlhe provisional nature of the
present dispute further means that all issues addressed in this decision may be
reargued by the parties in the later course of the arbitration and revisited by the
Arbitral Tribunal in the final award.”).
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The sixth characteristic is that “there would be no need for interim

protection if the final decision on the merits could, in and of itself, satisfy all

the interests of the parties at stake in a dispute.”

The seventh characteristic is that, under certain circumstances, a
provisional measure may generally be decided without notice, ex parte.>
However, because of due process considerations, an inter partes decision

on the measure should be given following the previous ex parte decision.>*

The eighth characteristic is that unlike judicial interim measures, arbitral
provisional measures are not themselves self-executing. This Is because
of the fact that an arbitral tribunal does not have imperium, coercive
powers to enforce its own decision.”® Accordingly, legally binding force is

not one of the characteristics of arbitral provisional measures.

The final characteristic is that an arbitral interim measure does not itself
bind third parties to arbitration. However, it may affect interests of thira

parties “holding, for example, money or other assets of the party

* See, e.g., Bond, 18

> See, e.g.,, UN Doc A/CN.9/468, para. 70; and D. Alan Redfern, “Arbitration and the
Courts: Interim Measures of Protection - Is the Tide About to Turn?”, 30 Texas Intl LJ
71, 79 (1995) (“Arbitration and the Courts”).

>2 |t seems that this is what is envisaged by the Principle 7 of the ILA Principles. On this
issue, see infra Chapter |V, Part 8.

> Private parties like arbitrators are not empowered with imperium. That is because
they are private individuals not judges or enforcement officers of a state. Nor do they
hold any other post in the judiciary of or appointed by a state. Empowering a private
party is thought to cause anarchy. It is, in this regard, interesting to note that an
arbitrator (iudex) a private person appointed by parties to a dispute under early
Roman law did not also have imperium to enforce its decision. The imperium was left
with the Praetor. See W. W. Buckland / A. D. McNair, Roman Law and Common Law,
(ed. by F. H. Lawson), 2" ed. (Cambridge: Cambridge University Press 1965), 400.
The administration of justice by judex at that time seemed to work. It should,
however, be noted that iudex |later appointed by the state.
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concerned since they may be obliged to take some action in respect of that

property by virtue of the order directed to the party.”**

Terminology
In international commercial arbitration, provisional measures®® are known

and referred to as, for instance, provisional and protective measures,
Interim measures, interim measures of protection, interim or conservatory
measures, preliminary measures,*° preliminary injunctive measures, urgent
measures,”’ precautionary measures, and holding measures®®. These
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terms are often used interchangeably. The references to the terms

‘provisional”, “interim”, “interlocutory”, “preliminary”, and “urgent” measures
are, on one hand, references to the nature of these measures.*® On the
other hand, the references to the terms “protective” and “conservatory”

measures are references to the purpose of these measures.*’ This

** UN Doc A/CN.9/468 paras. 64 and 70. In addition, an arbitral tribunal could request
from a party to arbitration to cause a third party who, for instance, works for such
arbitrating party to comply with an arbitral provisional measure. For more information
on this issue, see infra Chapter |l, Part 4.1. Further, an arbitrator may merely request
from a third party to cooperate In implementing of a measure albeit the failure to
comply with such request has no consequences. Mauro Rubino-Sammartano,
International Arbitration Law and Practice, 2™ ed. (The Hague / London / Boston:
Kluwer 2001), 631.

The term "measure’ Is, in some cases, replaced by the terms “remedy” or “relief’. The
terms will hereinafter be used interchangeably throughout this thesis.

See, e.g., Section 21 of the Arbitration Rules of the Court of Arbitration of the Slovak
Chamber of Commerce and Industry.

See, e.qg., Article 14 of the International Arbitration Rules 1996 of the Chamber of
National and International Arbitration in Milan.

This term refers to measures that inherently necessitate the use of coercive powers
once they are granted, e.g. attachments. Rubino-Sammartano, 631.

> On some of these terms, see UN Doc A/CN.9/WG.II/WP.108, para. 63.

¥ See, e.g., Emmanuel Gaillard / John Savage (eds.), Fouchard Gaillard Goldman on
International Commercial Arbitration (The Hague / Boston / London: Kluwer 1999),
para. 1303.

See, e.g., Id. It should be noted that, under such law as the ltalian law, there Is a
distinction between conservatory and provisional measures. In accordance with
Article 818 of the Italian Code of Civil Procedure (*“CCP"), an arbitral tribunal could not
order a conservatory measure but could order “interlocutory payment or any other
‘provisional’ measure.” Bond, 10. It has also been argued that some provisional
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purpose Is, for international commercial arbitration, preservation of

arbitrating parties’ rights.*4

It should be noted that, the terms “provisional measures” and “protective

measures” are not precisely defined in arbitration.*> They are loosely used

to mean the same thing most of the time. These terms are probably

derived from the references made in various legal systems to those

measures. In a move to include every possible measure in the armoury of

a decision-maker, or arbitrator, on an interim relief request, the term

‘conservatory” or “protective” is used along with the term “interim” or

‘provisional”.

y 44

T'ypes of Provisional Measures
The types of provisional measures vary nearly in every national jurisdiction

ana under both public and private international law; although it is possible

to trace functionally similar or identical types of measures (albeit under

different names) in each of those jurisdictions.*> Perhaps because of this
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measures, e.g., disposing of property, ordering production of documents, ordering
payment of security for costs, etc. are not of a conservatory nature.

Perhaps. this Is the reason why Article 26 of the United Nations Commission on
International Trade Law ("UNCITRAL") Arbitration Rules makes reference to “interim
measures of protection’.

Nor is the term “interim and conservatory’™ measures defined. For instance, no
definition of these terms Is found In a prominent dictionary on arbitration. See K.
Seide (ed.), A Dictionary of Arbitration and Its Terms (New York: Oceana / Dobbs
Ferry 1970).

Under certain circumstances, an arbitral tribunal may render a decision on a request
for a provisional measure in accordance with a particular national law. See infra
Chapter IV, Part 3. In these circumstances, the applicable national law's definition of
interim relief and the distinction, if any, between interim and conservatory measures
becomes relevant. Otherwise, “[Iln arbitral practice, little importance is given to
semantical distinctions.” Blessing, para. 834

See Collins, 24. On provisional measures available in various jurisdictions, see,
generally, Kessedjian, para. 9 etc.; Axel Boésch (ed.), Provisional Remedies in
International Commercial Arbitration - A Practitioner Handbook (Berlin: De Gruyter
1994). To illustrate this, the following measures could be listed as examples:
preliminary injunction, appointment of experts for preservation of evidence,



variety, it is difficult to clearly determine the types of measures that are
available for the use of arbitral tribunals. In fact. institutional arbitration
rules and the UNCITRAL Arbitration Rules for ad hoc arbitration generally

refer to the types of interim measures broadly, sometimes indicating
certain examples.*® Nonetheless, considering their function (or objective),

provisional measures in arbitration can generally be dealt with under three

-

broad categories:*’ measures related to the preservation of evidence,

measures related to the conduct of arbitration and “relations between the
parties during arbitral proceedings”,*® and measures aimed to “facilitate
later enforcement” of an award.*® An atypical provisional measure, interim

payment, may be added to those categories.

Measures Related to Preservation of Evidence

A need to preserve evidence might arise prior to its presentation or
collection at an advanced stage of arbitral proceedings. Evidence might

fade away In a routine or exceptional course of events or due to intentional

sequestration, freezing orders, pre-award attachment, security for claim, and security
for costs. It is interesting to note, in regard of the type of a measure, that the United
States ("U.S.") Supreme Court, in Grupo Mexicano, denied permitting a preliminary
injunction prior to entry of a money judgment. Grupo Mexicano de Desarrollo, S.A., at
el. v. Alllance Bond Fund, Inc., et al., 527 US 308, 119 S Ct 1961. It should be further
noted that such measures as orders for clarification of statements, measures for
taking evidence, the appointment of an expert, fixing the date of a hearing, or
summoning a party or a witness to appear before the arbitral tribunal should not be
considered as provisional measures. See, e.g., Zhivko Stalev, “Interim Measures of
Protection in the Context of Arbitration” in: Albert Jan van den Berg (ed.), International
Arbitration in a Changing World, ICCA Congress Series No. 6 (The Hague: Kluwer
1993), 103, 104 (“Arbitration in a Changing World").

** See UN Doc A/CN.9/WG.II/WP.108, para. 65

‘" Apparently, neither the categories nor the examples provided under them are

exhaustive. On some other ways of categorising provisional measures, see, e.g., UN

Doc A/JCN.9/WG.IIAWP.108, para. 63; Bond in: ICC (ed.), Conservatory Measures, 9-

10, and Redfern, Arbitration and the Courts, 78. On the examples of types of

measures that may be granted in practice, see infra Chapter |V, Part 7.

See Bond In: ICC (ed.), Conservatory Measures, 9. Provisional measures aim to

prevent aggravation of a dispute or delay and disruption of arbitration proceedings are

ikely to fall into this category.

**  See UN Doc A/CN.9/WG.II/WP.108, para. 63.
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conduct of a party. Alternatively, a key witness’ statement or an expert

report about rotting goods might be required in order to establish the case

that is to or will be adjudicated.

The power to preserve evidence should not be confused with the power

regularly available to arbitral tribunals in respect of production or collection
of evidence. Arbitral tribunals are generally empowered to make certain

0

orders for the collection of evidence.”™® Such orders on production of

documents are different from provisional measures regarding preserving
evidence in that the production of documents aim more to collect evidence
than to preserve it. Apparently, the orders for production of documents
could aim to preserve evidence as well as to collect it. In fact, in some
cases It may be more appropriate to make an application for a production

order than an order to preserve evidence on an interim basis.

Measures Related to Conduct of Arbitration and Relations between
the Parties during Arbitral Proceedings

This 1s the broadest category of provisional measures, which are more
common in practice. In general terms, these measures involve ordering
parties to do or refrain from doing something. These are simply injunctions

that aim to protect a legal right.°! Some examples of measures falling into

this category incluae:

orders to continue performing a contract during the arbitral
proceedings (e.g., an order to a contractor to continue construction
works despite its claim that it is entitied to suspend the works);
orders to refrain from taking an action until the award Is made,
orders to safequard goods (e.g., to take specific safety measures, to
sell perishable goods or to appoint an administrator of assets),
orders to take the appropriate action to avoid the loss of a right

0 See, generally, Craig / Park / Paulsson, ICC Arbitration 2000, 449. On the collection

of evidence, see infra Chapter |V, note 202.
In close examination, any provisional measure that an arbitrator can order involves

some positive or negative action (inaction).
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(e.g., to pay the fees needed to extend the validity of an intellectual
property right); orders relating to clean up of a polluted site.>?

Measures Aimed to Facilitate Later Enforcement of Award

There may be a need to avoid dissipation of assets from which the final

judgment / award could be satisfied. This type of measure is apparently

aimed at not leaving the winning party empty-handed with a Pyrrhic victory,

where all assets of the losing party were flown away. Examples for this

category include:

orders not to move assets or the subject-matter of the dispute out of
a Jurisdiction; orders for depositing in a joint account the amount in
dispute or for depositing movable property in dispute with a third
person; orders to a party or parties to provide security (e.g. a
guarantee) for costs of arbitration or orders to provide security for all
or part of the amount claimed from the party.>>

Interim Payment

Interim payment i1s "an outright payment to the plaintiff which may be
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subsequently revised on final judgment [or award]™". It is an atypical

provisional measure in that the moving party Is often granted, in full or in

part, the remedy it is seeking. Interim payment is available in the laws of

many states, but is foreign to the laws of as many states too.’

> Interim
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UN Doc A/CN.9/WG.IIIWP.108, para. 63. This list is not exhaustive. To this end,
“orders to the parties and other participants in arbitral proceedings to protect the
privacy of the proceedings (e.g., to keep files in a certain place under lock or not to
disclose the time and place of hearings)” also, in the view of this author, fall into this

category. For example, see id.

Id.
Second Interim Report, 67 ILA Rep 200, para. 37 (1996). Provisional payment

enables a party to survive or contributes to such survival by preserving the party's
cash flow. See also Julian D M Lew / Loukas Mistelis / Stefan Kréll, Comparative
International Commercial Arbitration, (The Hague / London / New York: Kluwer 2003),
para. 23-99.

For instance, the ILA Principles exclude interim payment from their scope. Principle
22 of the ILA Principles. In addition, some legal systems, e.g. Switzerland do not
recognise provisional payment as interim measure. See Wirth, 35. Further, it is
noteworthy that a provisional payment is excluded from the domain of court remedies
where the underlying case is referred to arbitration. See, e.g., Sociéte Eurodif et autre



payment could in principle be granted on an interim basis by arbitral
tribunals.”®

Importance of Interim Protection of Rights

Provisional measures play a very important role in international arbitration.
Indeed, the view that provisional measures are not important In
international commercial arbitration was abandoned a long time ago.’’
The availability of provisional measures was often deemed detrimental to
‘the progress and the outcome of proceedings on the merits of a case.”®
To this end, interim protection of rights in international commercial
arbitration today is as significant as the final protection of those rights.>
This Is because once it is granted either by a court or an arbitral tribunal, a

provisional measure, “in its own terms, may have final and significant

v. Republique Islamique d’lran (14 March 1981), Rev Arb 69 (1985) (Court of
Cassation).

See Infra Chapter |V, Part 7.5.

In fact, the importance of interim protection of rights was recognised in the 1920s as,
during the preparation of the first ICC arbitration rules, particular attention was given
to such protection. See Roberto Pozzi, "Conciliation and Arbitration between
Merchants of Different Countries’, ICC Brochure No. 13, 20 (1920). But see Pieter
Sanders, “Procedures and Practices under the UNCITRAL Rules”, 27 Am J Comp L
453-454 (1979) (“Procedures”) (indicating that in the mid the 1970s, “[tjhe question of
interim measures only occasionally present[ed] itself in an arbitration.”), Georgio Gaja,
International Commercial Arbitration — The New York Convention (New York 1984),
Binder |. Introduction, D.B.l. Indeed, within the 1960s, In accordance with Broches
experience “arbitral tribunals were extremely loath to order provisional or interim
measures and one should have some confidence in the self-restraint which tribunals
would impose upon themselves.” Convention on the Settlement of Investment
disputes Between States and Nationals of Other States — Documents Concerning the
Origin and the Formulation of the Convention (Washington, D.C. 1968), v. Il, Part |,
515 (“History”). The contrast between the above approaches is tenable as following
the period of permissiveness in the 1920s, the power of arbitrators to grant provisionas
measures faced with resistance from judiciary and legisiatures in the 1950s. Such
resistance was begun to relax in the 1980s. See generally infra Chapter |

Kessedjian, para. 5. See also Collins, 27.

Born, International Arbitration, 920 (indicating that provisional measures are often
more important in international arbitration than domestic arbitration.). It 1s even
argued that provisional remedies “are often more important than final judgment [or
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consequences that cannot be reversed even if the measure is later
modified or turns out to be unnecessary in the light of the final award.”®
Indeed, “a final award may be of little value to the successful party if, in the
meantime, action or inaction on the part of a recalcitrant party has

rendered the outcome of the proceedings largely useless ...."

The importance of and the need for interim protection of rights in arbitration

2

have grown immensely over the last twenty years.®* The growth owes

much to globalisation®® and increased confidence in arbitration.®® The

award]". See, e.q., Trevor C. Hartley, “Interim Measures under the Brussels

Jurisdiction and Judgments Convention’, 24 E L Rev 674 (1999).
°® UN Doc. A/CN.9/WG.II/WP.108, para. 66
°" UN Doc A/CN.9/460, para. 117. See also, Cremades, The Need, 226-227
° This growth is, for instance, confirmed with the increasing number of decisions on
provisional measures, particularly over the last ten years. A survey conducted by the
AAA Indicates that the number of requests for interim measures in international
commercial arbitration is nearly double the number of such requests under domestic
arbitration. See Richard W. Naimark / Stephanie E. Keer, "Analysis of UNCITRAL
Questionnaires on Interim Relief’, 16(3) Mealey's IAR 23, 26 (2001). See generally
iInfra Chapter V.
The number of international commercial transactions has recently increased due
mainly to globalisation. See Coleen C. Higgins, “Interim Measures in Transnational
Maritime Arbitration”, 65 Tulane L Rev 1519, 1520 (1991), and [CC Interim
Conservatory Award 10021 of 1999 (unpublished). For the importance of interim
measures as regards construction contracts disputes, see, e.g., Peiro G. Parodi
“‘Interim Measures in Respect to Arbitration in the Construction Business™ in: Albert J.
van den Berg (ed.), I. Preventing Delay and Disruption of Arbitration — II. Effective
Proceedings in Construction Cases, ICCA Congress Series No. 5 (Deventer: Kluwer
1991), 485-86 (“Preventing Delay"); as regards maritime disputes see, e.g., Higgins,
1519-1549: and as regards intellectual property disputes, see, e.g., Final Report on
Intellectual Property Disputes published in 9(1) ICC Intl Ct Arb Bull 37-73 (1998). As
a result of globalisation, the number of disputes with international character has
increased immensely. For instance, the number of cases registered with the ICC
increased from 250 (in 1980) (see “News From the Court and Its Secretariat”, 6(1) ICC
Intl Ct Arb Bull 3 (1995)) to 593 (in 2002) (see <www.iccwbo.org/court
english/right_topics/stat_2002.asp> last visited at 28 October 2003) within nearly
twenty years. Further, each year, nearly 5000 international arbitrations ana
mediations are held in or from London. Judith Gill / Lord Hacking / Arthur Marriott /
Geoff Prevett / Peter Rees (eds.), Delivering Results — Dispute Resolution in London
(London 2000), 5. Also, each year, approximately 2300 new arbitration cases register
with the thirteen major arbitration institutions (e.g., AAA, CIETAC, ICC, ICSID, LCIA,
and SIAC). This is in accordance with unpublished research entitied "Statistics on
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growth Is further related to the longer duration of arbitration proceedings

due to globalisation, the complexity, bureaucratisation® or

institutionalisation of arbitration.®®

In addition, legal assistance is today available to arbitrating parties from
able lawyers familiar with the tools and strategies of international
adjudication (more specifically, of international commercial arbitration).
Indeed, perhaps due to such availability, provisional measures “are
sometimes misused as offensive weapons intended to exert undue
pressure on the other party or a means to delay or obstruct the

"0/

proceedings. Misuses or abuses of provisional measures must be

Arbitration Centers’ Activities” and done, in 2000, by Sylvie Picard Renuat and Esther
van Rossen of the ICC International Court of Arbitration. In sum, globalisation has a
positive effect on arbitration. Indeed, it is rightly argued that “[a]rbitration has become
more and more international following the globalisation of the economy. Arbitration
may be the juridical response to this globalisation.” Sanders, Quo Vadis, 24. See
also Bernardo Cremades, "Overcoming the Clash of Legal Cuitures: The Role of
Interactive Arbitration”, 14(2) Arb Int'l 157, 172 (1998) ("Cultures”).

This is partly observed in the fact that an increasing number of states, precisely 134,
adopted the New York Convention. In this regard, see <www.uncitral.org/ en-
index.htm> last visited at 28 October 2003. See, e.g., Sanders, Quo Vadis, 9.

See, e.g., Catherine Kessedjian, "Court Decisions on Enforcement of Arbitration
Agreements and Awards”, 18(1) J Int'l Arb 1, 11 (2001) (stating that "arbitration has
become increasingly ‘procedure-oriented’™.) (“Court Decisions™), Higgins, 1525
(indicating that “[r]ising concern over the abuse of procedural devices for purposes of
delay is spawned by the increasing trend of arbitral proceedings to acquire
characteristics of contested court litigation."); and Fali S. Nariman, "The Spint of
Arbitration”. 16 Arb Int'l 261, 263 (2000) (noting that, in arbitration, “'ceremonies’ are
multiplying, formalities are on the increase and much time spent in adapting the arts of
itigation.”).

See Redfern/Hunter, para. 1-04: and Born, International Arbitration, 919. For
instance, the average length of an ICC arbitration is between one and two years. See
Craig / Park / Paulsson, ICC Arbitration 2000, 14.

See, e.q., Klaus P. Berger, International Economic Arbitration (Deventer/Boston:
Kluwer 1993), 336 (“International Economic Arbitration”); Axel Bdsch, “The Problem of
Provisional Remedies in International Commercial Arbitration” in: Bosch (ed.), 4-5;
‘Final Report on Interim and Partial Awards” (A Report of the ICC Commission on
International Arbitration chaired by Martin Hunter), published in 1(2) ICC Ct Bull 26,
para. 30 (1990) ("Final Report on Awards”) (indicating that arbitration becomes to
have “Increasingly adversarial character ... with a consequently greater emphasis on
disputing such matters as” interim protection of rights.). See also Alan H. Kaufman.
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controlled for maintaining the effectiveness of arbitration and the flexibility

needed in international trade.©8

1309

The control is thus necessary for the

“benefit of trade™” and its promotion.

Further, the growth in the importance of arbitral provisional measures is
related to “the ease and speed with which assets can be transferred in the
modern world to avoid a court judgement or an arbitral award ....""°
Indeed, where no assets to enforce a final award are in existence, the final

protection envisaged to safeguard a right is simply a Pyrrhic victory.”’

In sum, the existence and availability of effective interim protection of rights
In arbitration Is vital for the further success of this institution. Luring
business persons to arbitration or keeping their satisfaction high with the
arbitral process could Iin practice prove to be very difficult only with
arbitration’s other advantages’® where the availability of effective arbitral
interim protection is in question.”> The degree of difficulty increases when
one is reminded that a comparatively effective interim protection of rights is

generally available from judicial authorities in international litigation.”

“‘Major Strategic Issues in International Litigation”, in: International Business Litigation
& Arbitration 2000 (New York: Practising Law Institute 2000), 1-20. The undue
pressure may have “psychological effects”. See, in this regard, Cremades, The Need,
227. Further, some provisional measures actually force a party to settle the case. Id
For instance, the issuance of a measure e.g., freezing assets of a party may pressure
it to settle the dispute on unfavourable terms where such measure could destabilise its
financial condition.

Cremades, Exclusion, 106.

> Cremades, The Need, 227.

' UN Doc. AICN.9/WG.II/WP.111, para. 7.
" See, e.g., Albert Jan van den Berg, The New York Arbitration Convention — Towards a

Uniform Judicial Interpretation (The Haque / Deventer: TMC Asser Institute / Kluwer
1981), 143 ("New York").
On the advantages and disadvantages of arbitration, see sources cited in Introduction,

supra note 1.
See, e.g., Note - “Arbitration-Availability of Provisional Remedies in Arbitration

Proceedings’, 17 NYULQ Rev 638 (1940).
See generally infra Chapter V, notes 1 and 13.
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(Litigation remains the main competitor of arbitration as a dispute
resolution mechanism.) Problems and uncertainties regarding interim
protection of rights in arbitration affect the quality of justice provided for
parties in arbitration and its effectiveness. Consequently, such problems
and uncertainties pose a threat to the future of arbitration. To this enaq,

Bond states

[wlhile it is inevitable that litigation and arbitration each has certain
advantages and disadvantages vis-a-vis the other, should parties
consider that the quality of justice rendered or the obtaining of
satisfaction on an arbitral award is substantially diminished by the
selection of arbitration over litigation, it would obviously bode ill for the
future of arbitration.”

\What would be a further threat to the future of arbitration is if arbitrating
parties were, in each case, referred to judicial authorities to obtain
provisional measures. Such referral would generally undermine the
parties’ basic choice to resolve a dispute by way of arbitration rather than

by recourse to the courts.”

In order to reach its aim, this thesis will examine:
e the evolution of provisional measures In arbitration;
e the forum to obtain such measures;
e complementary mechanisms;
e arbitral provisional measures; and

e enforcement of arbitral provisional measures.

> Bond, 10.
8 gee infra Chapter Il Part 1.1. Apparently, the interaction between the jurisdiction of

judicial authorities and that of arbitrators is unavoidable for the effectiveness of
arbitration and better distribution of justice. For the reasons with respect to sucn
interaction, see infra Chapter il, Part 4.1.



Evolution of Provisional Measures in Arbitration

Recognising the commercial need for interim protection of rights, some of
the early arbitration rules were permissive as regards arbitral competence
to grant provisional measures. In the first quarter of the 20" century,
national laws were generally silent on such competence. Both legislatures
and courts often mistrusted arbitration and arbitrators. Further, courts
were jealous of arbitration. Only a handful of laws dealt with the role of
courts with respect to provisional measures. These laws generally
envisaged court assistance to arbitration in rudimentary form. Within this
period, provisinnal measures were, in general, exclusively available from
courts regardless of where the final protection was sought. The second,
third, and even a part of the fourth quarter of the last century witnessed
dramatic changes. Some national laws and court decisions provided for
the exclusive jurisdiction of courts for interim protection of rights even
though the final protection of such rights was, by agreement, sought from
arbitrators. The negative attitude of legislatures and courts affected the
drafters of arbitration rules and thus these rules generally refrained from
empowering arbitrators to issue provisional measures. The rules were
generally permissive of court involvement in arbitration for interim
orotection of rights. Regardless of such involvement, the substance of the
case in dispute remained within the arbitral domain. Such approach paved
the way for wide recognition of arbitral competence to issue provisional
measures in the last decade of the 20" century. Within the same period,

the courts' role was generally restricted to assistance for enhancing the

effectiveness of arbitration.

The evolution of the concept of court assistance to arbitration and the

power of an arbitrator to grant provisional measures as well as historical,

14



political, and commercial causes that affected such evolution will be
examined. Such examination will enlighten the roots of some of the
problems and uncertainties about provisional measures in arbitration.’’
The examination will also enhance understanding of some of the trends

concerning those measures and assist in shaping such trends for the 21*

century.

Forum to Obtain Provisional Measures

Nowadays, an arbitral tribunal is and should be the “natural forum” for
providing both final and interim protection of arbitrating parties’ rights,
despite the fact that this view is not fully accepted.”® The principle of party
autonomy In arbitration dictates such conclusion. Indeed, for instance, if
the tribunal is entrusted to finally determine the parties’ rights, it is natural
that the tribunal should be entrusted to deal with the interim protection of
these rights.”” However, there are still three salient problems and certain
other shortcomings with the tribunal’'s power.®® A tribunal has no power
over third parties. Arbitration is a contractual mechanism binding upon the
contracting parties. Interim protection of rights against third parties has to

be sought from judicial authorities.

In addition, the tribunal cannot use coercive powers to force a party to
comply with its decision. An arbitral tribunal is not an organ of a sovereign.
Sovereigns do not entrust their functions to private individuals.
Accordingly, provisional measures that require use of coercive powers

could only be obtained from state courts.

" See infra Chapter |

’® See infra Chapter II, Part 1.

" For further reasons in favour of the power of an arbitrator to grant provisional
measures, see Infra Chapter ll, Part 1.1.

80 See infra Chapter Il, Part 4.1,



Further, an arbitral tribunal could only be available to provide Interim
protection of arbitrating parties’ rights when it is formed. At the stage prior
to constitution of the arbitral tribunal or, in some case, prior to the
transmittal of the file to the tribunal (collectively referred to as the “pre-
constitutional stage”), interim protection may be available from either

another party-determined authority, e.g. emergency arbitrator.®' or a court.

Ihe above problems along with the shortcomings require court
involvement in the arbitral process. How such involvement is and should
be regulated is determined by arbitration rules and state laws.®? Court
iInvolvement in arbitration is necessary for the support of arbitration’s
effectiveness. In determining the necessary degree of involvement, the
needs of International commerce should to be taken into account. The
effectiveness of arbitration requires a limited level of court support where
the exercise of power to grant provisional measures by an arbitral tribunal
IS impossible or ineffective. In such cases, the courts’ role is to
complement and assist the arbitration process. Thus it is necessary to
clarify the manner of coordination of the power between arbitrators or

party-appointed authorities and courts.

Complementary Mechanisms

No provisional measures are available from an arbitral tribunal at the pre-
constitutional stage, which i1s a very important phase of arbitration. This
phase unfortunately extends over a certain period of time due to
pbureaucratisation or internationalisation of arbitration. The majority of

disputes are resolved within that period. In the absence of arbitral

81

See infra Chapter Il
82 See infra Chapter II, Part 4
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provisional measures, courts are generally the parties’ only option for
interim protection of their rights. However, such option is, inter alia,
contrary to the parties’ intention to resolve their disputes before a neutral /
party-determined authority. Referring a party to a court means channelling
such party to a forum (a court) it just opted out of by the agreement to
arbitrate. In addition, petitioning a court for interim protection may infringe
upon the confidential nature of arbitration intended by the parties.
Furthermore, such request may be considered a waiver of the right to

arbitrate. Finally, judicial provisional measures may, in some cases, not be

effectively available, or available at all.

In order to overcome the above salient problems, complementary
mechanisms were proposed® and are also supported by the principle of
party autonomy. These mechanisms envisage entrusting a neutral person
with the issue of provisional measures. This neutral person may be a head
or an organ of an arbitration institution. Alternatively, contracting parties
may opt for emergency measure procedures, under which a neutral person
called an emergency arbitrator, pre-arbitral referee, or an arbitrator decides
a request for an interim protection of rights. It is necessary to examine
how such mechanisms operate and whether or not they would be effective
in providing provisional measures. Such examination will demonstrate that

the complementary mechanisms may be useful and effective at the pre-

constitutional stage.

Arbitral Provisional Measures

Once the power of an arbitral tribunal is established then it is necessary to

determine the standards of procedure and principles for the granting of

83

See infra Chapter Il
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provisional measures.>® The determination of standards and principles is
vital. The determination assists consistency and predictability of the

arbitration process. Thus the determination of standards or procedures

and principles affects the efficiency of that process.

Arbitration rules and laws are generally silent on these standards and
principles. However, arbitrators are often equipped with broad powers and
exercise wide discretion. The standards and principles should be flexible
so that they can suit the circumstances of each individual case. In
determination of such standards and principles, inter alia, the temporary
nature of provisional measures should be taken into consideration. Such
standards and principles should be pragmatic in order to suit the practical

needs of international commerce and arbitration.

For the determination of standards and principles, arbitrators, occasionally,
refer to or take inspiration from the law of the place of arbitration or any
other relevant law. Further, parties rarely make specific reference to
national laws in practice. In using their discretion for such determination,
arbitrators may be guided by arbitral case law and a comparative analysis
of various arbitration rules. To this end, it is useful to examine, in light of
that case law and such analysis, the standards of procedure and principles
for the grant of provisional measures. Seventy-two sets of arbitration rules

and arbitral practice mainly under the arbitration rules of the AAA, 1CC,

ICSID. and UNCITRAL are examined in the thesis.

84 gee infra Chapter IV.
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Enforcement of Arbitral Provisional Measures

Arbitral provisional measures are, unlike judicial measures, not self-
executing. They have, however, certain weight.>> Arbitrating parties may
voluntarily abide by the decisions of their tribunals. Otherwise, certain
sanctions may be available against a recalcitrant party. Adverse
Inferences may be drawn where a party refuses to comply with a
provisional measure concerning preservation of evidence. Alternatively,
the recalcitrant party may be held liable for costs and damages concerning
two categories of provisional measures; namely, (1) measures related to
the conduct of arbitration and the relations between the parties during
arbitral proceedings, and (it) measures aimed to facilitate later enforcement

of the award.

Drawing adverse inferences may be very effective. However, holding a
party liable for costs and damages In regard of provisional measures may
not always be effective. Particularly against the dissipation of assets, the
potential liability is not considered effective protection. The effectiveness
of arbitral provisional measures is directly related to the effectiveness of
arbitration. The success of arbitration lies in its appeal to its main users.
By taking the importance of the enforceability issue into account, several
legislatures introduced judicial assistance to arbitration for enforcement of
arbitral provisional measures. However, these efforts are not sufficient.
This is because there is disharmony in regard of the provision of judicial
assistance. Further, only a few laws provide for judicial assistance to
foreign arbitration.  No arbitration convention expressly contains a

provision on the enforcement of arbitral provisional measures. [he welight

85 gee infra Chapter V, Part 1.
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of arbi iSi
bitral provisional measures and how their effectiveness would be

enhanced through enforcement will be examined below

50



CHAPTER

EVOLUTION OF PROVISIONAL MEASURES
IN
INTERNATIONAL COMMERCIAL ARBITRATION

Interim protection of rights is not a new phenomenon. Some of the

interdicts of the Roman law aimed at protecting property on a

provisional basis.' Later, in the middle ages, for instance in England,

the possessory assizes, which were inspired from POSSEessory

interdicts® were used to ‘mitigate the long delay which occurred

between the issuance of a writ of right and the trial - a delay which was

due to the solemnity of the writ of right.

13

In Iinternational content, the regulation of interim protection of rights

seems to date back to the beginning of the 20th century.* The drafters

Buckland / McNair, 420-423.
id., 421.
Elkind, 27
Interim protection in international plane was contained in series of treaties dated
the early 1900s. See Elkind, 38-43. Perhaps, the most influential provisions in
respect of interim protection were placed in the Treaties for the Advancement of
Peace or Bryan Treaties of 1914. The Bryan treaties were signed between the
United States ("U.S.") and China, France, and Sweden. For the U.S.-China
(Advancement of Peace) Treaty, see Charles |. Bevans, Treaties and Other
International Agreements of the United States of America 1776-1949, v.6
(Washington: Department of State 1968-1976), 711-713; for the U.S.-France
(Advancement of Peace) Treaty see 1d., v.7, 883-885; and for the U.S5.-Sweden
(Advancement of Peace) Treaty see, id., v.11, 741-743. Article I\V(2) of each treaty
provided:
In case the cause of the dispute should consist of certain acts already
committed or about to be committed, the Commission [to be constituted In
accordance with the terms of each treaty] shall as soon as possible indicate
what measures to preserve the rights of each party ought, in its opinion, to be
taken provisionally and pending the delivery of its report.

The treaties affected the drafting of Article 41 of the Statute of the Permanent Court
of International Justice. See Elkind, 41, 43-46. That Article was the basis of Article
41 of the Statute of the International Court of Justice. In this period, the function of
interim protection differed under various legal systems. See, generally, Elkind, 23-
31. The function was generally prevention of deprivation or disturbance of



of international commercial arbitration rules in those days were

probably affected by such regulation. Indeed, it was in 1915 when the
concept of interim protection of rights was introduced into international

commercial arbitration for mainly the satisfaction of commercial and

business needs.

The growth of arbitration as a dispute resolution mechanism, in general,
and, the idea of interim protection of rights, in particular, was naturally
related to evolution of international trade and business. In the evolution
of the International commercial arbitration practice, there are two
periods within which there were significant developments: the first and
the last quarters of the 20" century. These developments were no
haphazard. It was the rapid expansion of international trade and
business that triggered Iin the first place the flourishment of international

commercial arbitration in the beginning of the 20" c:entury.5

Increasing
trade relations between Latin American states and the U.S. resulted In
creation of a mechanism for settling disputes arising from such relations
in 1915. This mechanism was composed of a set of arbitration rules.
Recognising the importance of interim protection of rights, these rules
were, for the first time, empowered a party-appointed authority to grant

interim measures for the protection of property in dispute.

National legislatures and courts soon after acceptea that court

assistance in respect of interim protection was sometimes necessary

for success and effectiveness of international commercial arbitration
and effective distribution of justice.  The necessity for courts

involvement in arbitration in regard of interim protection of rights was

possession, prevention of violence and protection of status quo ante pending trial.
Id.

> On the evolution of international business, particularly business environment, in the
1880s and afterwards see Geoffrey Jones, The Evolution of International Business
- An Introduction (London/New York: Routledge 1996), 29-41.



also recognised by arbitration rules. However national legislatures for
a long period of time refrained from empowering arbitrators to grant

provisional measures. State courts too took prohibitive approach to the
arbitral power.

T'he approach of legislatures and courts was a reaction to empowering
arbitrators under certain arbitration rules to grant provisional measures.
The refusal of recognition of arbitral power in respect of provisional
measures and the prohibitive approach of the courts had a negative
effect on the express regulation of the arbitral powers for interim
protection of rights. This effect gradually increased over the second,
third, and a part of the fourth quarters of the 20" Century. Throughout
these years, several attempts for improving regional and international
commercial arbitration practice were made with some success. During
these years, the business environment was changed due mainly to two
World Wars. The trends restricting free movement of goods and

business were generally adopted, particularly, after the Second World
War.°

International legislatures in those days dealt with two main problems for
the success of international arbitration: recognition and enforcement of
arbitration agreements (for present and future disputes) and of awaras.
The Geneva Protocol of 1923 and the Geneva Convention of 1927

dealt with the recognition and enforcement issue.” In 1958, the New

York Convention perfected the system created then.

International trade and business boomed again in the 1980s. In fact,

the importance of international business in the world economy was

See, e.g., generally, Jones, 46-52. | |
’  See also the Treaty concerning the Union of South American States in respect of

Procedural Law, signed at Montevideo, 11 January 1889, |l Register of Texts 5
(1973).



revived and grown in the 1980s to the level of the 1920s.® Restrictions
on free movement of trade and business were steadily released and the
fall of the European Eastern Block (or of the Berlin Wall) ° boosted
trade and business not only between east and west but also in
International (global) plane. These developments raised importance of
mechanisms for resolution of disputes, particularly international
commercial arbitration.  The attention to arbitration contributed
positively already existing attempts to resolve problems of international
arbitration practice. The concept of interim protection of rights was
identified as one of those problems of international arbitration in 1956 '°
and was dealt with under the European Convention on International
Commercial Arbitration'’ (the “"European Convention”), the United
Nations Economic Commission for Europe (the “UNECE") Arbitration

Rules, and the Rules for International Commercial Arbitration of the

Jones, 59 (stating that “[bjetween 1880 and the 1920s international business
reached a significance in the world economy which it was not to approach again
until the 1980s."). See also Sanders, Quo Vadis, 83. In support of this view, it
could be added that the 1980s is the most active period in the history of ICC
arbitration in which the ICC International Court doubled the requests it received
until 1980 from the ICC Arbitration Rules first inception in 1923 within the period
between 1980 and 1990. “A Survey of Ten Years of ICC Arbitration (1980-1990)",
1(1) 1ICC Ct Arb Bull 7 (1990). In this regard, it is interesting to note what Ronald
Reagan stated in 1986:;
Today, world trade has increased to a level requiring a more expansive and
effective system for dispute resolution. |n promoting and developing such a
system, international arbitrators can help to lessen conflict, promote harmony
and bring world peace closer to fulfilment. (Emphasis added.)
Welcoming Letter to the VIlith International Arbitration Congress of the International
Council for Commercial Arbitration, in: Pieter Sanders (ed.), Comparative
Arbitration Practice and Public Policy in Arbitration, ICCA Congress Series No.3
(Deventer: Kluwer 1987), 1 ("Comparative Arbitration”).
This event marked the era of globalisation. On globalisation see, e.g., Jarrod
Weiner, Globalization and the Harmonization of Law (London/New York: Pinter
1999); Loukas Mistelis, “Regulatory Aspects: Globalization, Harmonization, Legal
Transplants, and Law Reform — Some Fundamental Observations’, 34(3) Intl Law
1055 (2000); Gordon Walker / Mark Fox, “Globalization: An Analytical Framework”,
3 Ind J Global Legal Stud 375 (1996); and Martin Shapiro, “The Globalization of
Law”, 1 Ind J Global Legal Stud 37 (1993).

' UN Doc Trade/WP1/12, paras. 41-42.
"' Done at Geneva, 21 April 1961, 484 UNTS 364, No. 7041 (1961-1964). 26

countries signed and ratified the European Convention. For the list of those
countries see <www.unece.org/trade/tips/comarbit/listpart.htm> fast visited at 28

October 2003.



United Nations Economic Commission for Asia and the Far East" (the

‘UNECAFE")."  These Arbitration Rules recognised the need to

empower arbitrators to grant provisional measures They also

recognised the need for courts’ assistance to arbitration for the grant of

provisional measures. In the beginning of the 1980s, the number of

national laws permitting arbitrators to grant provisional measures
Increased rapidly. This was related to the recognition of the

commercial need by national legislatures through overcoming the

historical prejudice towards arbitration.” The need for judicial

assistance to arbitration too gained wide acceptance in international

and national legislations as well as court decisions within the last part of

the 20" century.

12
13

14

Now the U.N. Economic and Social Commission for Asia and the Pacific.

The 1972 Nestor Report did not, however, identify the concept as one of the
problems perhaps because the issue was dealt with under the above arbitration
rules. For the Report of lon Nestor on International Commercial Arbitration in 1972,
see UN Doc A/CN.9/64.

In overcoming such prejudice, the UNCITRAL Arbitration Rules and the Model
Law, both of which reflect the evolution of the issue of provisional measures in
arbitration played a vital role. Both the UNCITRAL Arbitration Rules and the Model
Law have improved, internationalised, and harmonised international commercial
arbitration. On the UNCITRAL Arbitration Rules, Berger, International, 63
(Indicating that the UNCITRAL Arbitration Rules "have inspired many provisions
contained Iin contemporary institutional arbitration rules.”); Sanders, Quo Vadis, 13
(stating that “today it can be noted that the UNCITRAL Arbitration Rules, to some
extent, have had a harmonising effect.”). On the Model Law, see, e.q., Redfern /
Hunter, 508; and Sanders, Quo Vadis, 83 (arguing that the wide adoption of the
Model Law “throughout the world contributed greatly to the harmonisation of
arbitration laws.”). Several experts from various parts of the World worked on the
preparation of the Model Law and laws of 43 jurisdictions are based on it
Legislation based on the Model Law are enacted in Australia, Azerbaijan, Bahrain,
Belarus, Bermuda, Bulgaria, Canada, Cyprus, Egypt, Germany, Greece,
Guatemala, Hong Kong Special Administrative Region of China, Hungary, India,
Iran (Islamic Republic of), Ireland, Jordan, Kenya, Lithuania, Macau Special
Administrative Region of China, Madagascar, Malta, Mexico, New Zealand,
Nigeria, Oman, Peru, Russian Federation, Singapore, Sri Lanka, Tunisia, Turkey,
Ukraine, within the United Kingdom of Great Britain and Northern Ireland:
Scotland: within the United States of America: California, Connecticut, lllinois,
Oregon and Texas; Zambia, and Zimbabwe. See generally UN Doc

A/CN.9/WG.II/WP.108/Add.1 avallable at <www.uncitral.org> last visited at 28
October 2003.
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This Chapter studies the evolution of provisional measures in arbitration

and its historical, commercial, and political causes. The study of the
evolution and its causes will enlighten the roots of some of the
problems and uncertainties on those measures. The roots, evolution
and Its causes enhance our understanding of today’s trends and assist
shaping of trends for the 21% century in respect of those measures. In
this regard, two Issues will mainly be studied. These issues are power
of arbitrators to grant provisional measures and court assistance
(concurrent jurisdiction of arbitrators and of courts) for interim protection
of rights. This Chapter examines the approach of (1) arbitration rules

and (ii) international and national legislatures as well as courts to those

ISSUes.

1 Arbitration Rules

It was in the early years of the last century when a sophisticated set of
rules'® dealing with international commercial arbitration recognised the
need, to empower a party-appointed authority to grant interim
protection of rights. Indeed, in 1915, at the First Pan-American
Financial Congress, a plan (a dispute resolution mechanism) for
settlement of disputes by arbitration in trade between business persons

in the United States of America and the Argentine Republic was
orepared (the “1915 Plan”)."

'S The sophistication of which is perhaps a reflection of the fact that commercial
disputes in those days often settled by arbitration. See generally Arthur Nussbaum
(ed.), International Year Book on Cuvil and Commercial Arbitration, (New York:

Oxford University Press 1928), v.I, 398.
8 The Plan came into force in 1916. The Plan was reprinted in AAA (ed.), Year Book

on Commercial Arbitration in the United States (New York: Oxford University Press
1927), 823. The Plan perhaps influenced by the Bryan Treaties as the U.S. was a
party to them. On the Plan, see also Horacio Grigera Naon, “Latin American
Arbitration Culture and the ICC Arbitration System”, in: Stefan N. Frommel / Barry
A. K. Rider (eds.), Conflicting Legal Cultures in Commercial Arbitration - Old

Issues and New Trends (Kluwer: London 1999), 11/



The rules contained in the 1915 Plan were dealing with trade between
two trade institutions: the U.S. Chamber of Commerce and the Bolsa de
Commercio of Buenos Aires. In accordance with the 1915 Plan, an
arbitration committee each established within the above chambers of
commerce was empowered to deal with disposal of perishable or

seasonal goods. This power was given as recognition of a commercial
need to protect, on an interim basis, the rights of the arbitrating parties.
Since arbitration emerged in the beginning of the last century as a

dispute resolution mechanism for resolving disputes between business
persons belonged to various trade institutions, it was logical to

empower the administrative organ of a trade institution, which was
indisputably neutral, and readily available and whose integrity was free

from doubt for the grant of interim protection of rights. Also such
institution had moral powers over its (businessmen) members, which
powers eased the compliance with the institution's decision on the
interim protection.

The mechanism contained in the 1915 Plan was developed into two
divergent systems for effectiveness of interim protection of rights. For
nearly 40 years, an organ (a special committee) or a head of an
arbitration institution was empowered to grant certain interim measures.
This power, though it vanished in the 1950s for a period of time due to
political and historical reasons, still survives.'” Since the 1920s, along
with that power or, solely, in general, arbitral tribunals have been
empowered to grant interim measures under various arbitration rules.
Commencing from the 1930s, a number of arbitration rules made

references to the concurrent jurisdiction of arbitrators and of courts.

' See infra Chapter Ill, Part I.
18 Apparently, any such power entrusted to a party-appointed authority could/can only

be used where applicable national laws were/are permissive. See generally
Chapter |, infra Part 1.2.
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This Part deals with evolution of power of an organ or the head of trade

institution. It also studies arbitrators’ competence to grant interim

measures and the issue of concurrent jurisdiction under various
arbitration rules.

1.1 Power of Organ or Head of A Trade Institution

Until the formation of an arbitral tribunal or even after its formation.
there may be a need to urgently seek interim protection of rights. This
need Is commercial. It was commercially vital for business persons that
their rights or the subject matter of a dispute were protected regardless
of the fact that such protection was provided on an interim basis. The
need for interim protection may require an established body or organ.
The 1915 Plan recognised and remedied the need by referring interim
measure applications to a permanent body. The 1915 Plan was taken
as a basis by the U.S. Chamber of Commerce’s “Plan for Commercial
Arbitration” prepared in 1922 (the “1922 Plan”) for promoting domestic
arpitration within the U.S. Both Plans probably affected the ICC Rules
of Arbitration 1931, which empowered the president of the ICC Court,
along with arbitrators, to take conservatory measures. However, the
concept of empowering an organ of a trade institution, e.g. a committee
or its president faced with troubles and abandoned in 1955 to be
revived In the 1990s. This Part examines the 1915 and 1922 Plans and

the ICC Arbitration Rules.

1.1.1 1915 Plan

In accordance with the 1915 Plan

the Bolsa de Commercio of Buenos Aires and the United States
Chamber of Commerce each established a Committee on
arbitration and an official list of arbitrators, with bi-national
participation in both, and they agree to urge the insertion of a
standard arbitration clause in contracts between merchants of
the Argentine Republic and the United States of America. Rules
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for the conduct of arbitration[sic]s are provided in connection
with the agreement.'® (Emphasis added.)

It was no coincidence that such a sophisticated plan was agreed by two
countries situated in the American Continent. Nor was it coincidence

that, upon approval of the Inter-American High Commission, similar
plans were negotiated between the United States Chamber of

Commerce and various commercial organisations in Brazil, Ecuador,
Panama, Paraguay, Uruguay, Venezuela, and Columbia.’® These

developments owed to the fact that, in those days, trading environment
In the Americas was favourable whereas Europe was at the brink of the
First World War thus trade relations within or from Europe were
hampered.

Article XI! of the 1915 Plan provided:*

If a controversy which is submitted to arbitration involves
merchandise, the committee on arbitration which will have

supervision of the case may, after communication with the
parties, sell the merchandise or take such action as may, in their

juagment, be advisable to avoid increased loss. The proceeds
of such sales shall be deposited in bank to await the award of
arbitrators.

This Article responded the call for the commercial need to protect the

merchandise®® in dispute on an interim basis. There are two issues to
note on the Plan. The Plan entrusted the committee on arbitration, as a

standing body available to provide interim protection of rights whenever

" AAA (ed.), 823-824.

Id., 824. It s interesting to note that a similar plan was signed between Chamber
of Commerce at Buenos Aires (Argentina) and the Associacd Commercial of Rio
de Janeiro (Brazil). See Nussbaum (ed.), 291, note 8.

AAA (ed.), 835. This Article was entitied “Disposal of Perishable or Seasonal

Goods.” The procedure for the sale of goods explained in Articles 5 and 8-11 of

the Rules for Dealing With Merchandise (an annex to the Plan). For the text of this
annex see id., 840.

The drafters of the Plan considered, particularly, the protection of the merchandise
in dispute because, in those days, sale of goods contracts constituted a bulk of

29



necessary, with the power to grant provisional measures.?® Further.

Article Xl of the 1915 Plan constituted the basis for interim protection
of rights under international commercial arbitration.

1.1.2 1922 Plan

Apparently, the 1915 Plan inspired the 1922 Plan for promotion of
arbitration by use of businessmen of various domestic chambers of
commerce in the U.S.* Apparently, the inspiration was motivated with
the recognition of the same commercial need to protect the

merchandise in dispute. Article 14 of the Arbitration Rules of that Plan
provides:

f the circumstances of a case disclose that while the controversy
IS pending there may be aggravation of damages, as in a case
involving rejection of perishable merchandise, the committee [on
arbitration of the relevant association] shall forthwith propose to
the parties that they assent, saving all of their rights, to such a
disposal of the merchandise, or such a course with other subject
matter, as will prevent further deterioration or aggravation of
damages In any other form. In all such cases, the committee
shall place the facts before the arbitrators.?°

This Article differed from Article XII of the 1915 Plan in one important
aspect. The latter gave power to direct sale, if necessary, the goods in
guestion whereas the former gave power to make a mere proposal for
sale. This author is unable to find any express stipulation as to why

direct power to sell the disputed subject matter amended to make a

proposal in that regard. Article 14 under the 1922 Plan was probably

international transactions and also because the above institutions aimed to assist

sale of goods transactions e.g., cotton.

2> The drafters did not entrust that power to arbitrators. That is probably because
they observed the difficulties that we still have today; namely, it takes some time to
appoint arbitrators, even in those days when arbitration was not judicialised and
internationalised or, in other words, comparatively simple and flexible and that until
arbitrators’ appointment no interim protection could be available.

“*  AAA (ed.), 822, 824. It seems that a similar mechanism was in operation under
the Arbitration Rules of, then, the London Court of Arbitration. See Article 17 of the

Rules of the London Court of Arbitration reprinted in: Nussbaum (ed.), 270, 273.
> AAA (ed.), 829. This Article was entitied "Prevention of Aggravated Damages.”
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based on the promise that arbitrating parties would voluntarily follow

any such proposal as they wilfully submitted their dispute for resolution
to the committee.

1.1.3 ICC Arbitration Rules 1931

The 1915 and 1922 Plans were mirrored and followed by the ICC
Arbitration Rules 1931. Article 11 of the Rules empowered the
president (along with arbitrators) of the ICC Court of Arbitration with

certain emergency powers. That Article was flexible for creating most

effective means of interim protection. Article 11 left the power with

arbitrators but recognised the shortcomings of such competence and

also empowered the president®® of the then ICC Court of Arbitration for

providing such protection.?’

26

27

On the reason for empowering the president with such power, Robert stated:
Experience has shown that urgent cases may arise which necessitate, outside
the monthly meetings of the Executive Committee, a decision concerning
conservatory measures to be taken in the interest of one or other of the parties.

. {I]t was decided to insert a new Article [11 which empowered both the

president and the tribunal to grant provisional measures} . . . .

See Marx Robert, “The Court of Arbitration of the International Chamber of
Commerce — Revision of the Rules”, 11 World Trade 301, 302 (August 1931). This
statement suggests that, prior to the amendment, the Executive Committee had a
power in respect of conservatory measures. However, this author could not find
any information to support that proposition. The statement might be related to the
regulation of conservatory measures under the 1915 Plan upon which Article 11
most probably was based. Article Xll of the 1915 Plan empowered the Committee
to grant certain conservatory measures. See Chapter |, supra Part 1.1.1
However, the ICC Rules, after various discussions, refrained from empowering the
Executive Committee because the Executive Committee of the ICC was not really a
standing body as it convened once in @ month. The awkwardness of the above
statement is probably because only a part of those discussions was referred to in
the Max Robert's commentary.

There were two important characteristics of the president's power: First, the

president of the Court of Arbitration was given the power in urgent cases to appoint

an expert, who was armed with power<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>