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ABSTRACT

NOTION, NATURE AND EXTENT OF CONSENT
ININTERNATIONAL ARBITRATION

(Thesis for the degree of Doctor of Philosophy)

Andrea Marco Seingruber

Arbitration is a consensual and private mechanism of dispute resolution which leads to
an enforceable arbitral award. In the traditional field of commercia arbitration the
agreement to arbitrate is considered to be the cornerstone of arbitration. On the other
hand, in the international context, arbitration has become increasingly used in other
areas, like investment arbitration and sport arbitration, where the consensual nature of
arbitration appears to be different.

At the beginning of the study it will be underlined that, when speaking about the
consensual nature of arbitration, one needs to differentiate between consensual as one of
the essential criteria for arbitration’s qualification and consent as a condition for the
validity of the arbitration agreement. This differentiation is especially important in sport
arbitration where, between the athletes and sport organisations, there is often induced
consent rather than bargained consent. By sustaining that the consensual character of
arbitration needs to be differentiated, but not abandoned, the thesis clearly takes a
contractual, or better, a consensual approach. It is preferable to speak of a consensua
approach, because the agreement to arbitrate does not always take the form of an
arbitration agreement in the traditional sense. Thisis particularly the case in investment
arbitration.

This thesis is a comparative study. However, not only a comparison of nationa laws
and different arbitration rules will be undertaken, but the thesis will also consider the
evolution of arbitration by discussing the implications that evolution has had on the
perception of the consensual character of arbitration. Moreover, and above all, the main
body of the thesiswill be dedicated to a comparison focused on the consent issues of the
three main areas where arbitration is nowadays used in an international context:
commercia arbitration, investment arbitration and sport arbitration. 1t will be stressed
that, although already in the classical area of commercia arbitration, the structures of
arbitrations may be of different types, ranging from bi-party situations to multiparty
scenarios, and might play a role when considering the consensual nature of arbitration,
this becomes even clearer when one analyses the other fields of arbitration. The thesis
then aso takes into account that, in the various phases of the arbitral process, the
expectations with regard to the consensual character of arbitration may be different.

In the thesis it will be argued that the reason the consensua nature of arbitration
evolved over time, and the reason that it is different among the various fields of
arbitration, might be seen in the fact that there is an inherent tension between the
contractual and the jurisdictional side of arbitration. In this situation of “inherent
tension” consent may be percelved as being more or less present. Nevertheless, the
“intensity” of consent does not affect the basically consensual character of arbitration.
While the four traditional theories (jurisdictional, contractual, mixed/hybrid and
autonomous) used to explain the juridical nature of arbitration focus rather on the
relationship between State and arbitration, the thesis attempts to indicate other solutions
which seem to be more able to explain the use of arbitration in the different areas/fields
where arbitration is expected to resolve disputes.
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INTRODUCTION

This thesis will examine the notion, nature and extent of consent in international
arbitration.

Arbitration, and in particular commercia arbitration, is a consensual and private

mechanism for dispute resolution which leads to an enforceable arbitral award. The

contractual foundations of arbitration constitute the fundamental difference between

arbitration and litigation.® An important cornerstone for the “consensua”

characterisation of international commercia arbitration is undoubtedly the New Y ork

Convention which, despite its title, also deals with the recognition of arbitration

agreements.” However several issues with regard to the parties’ consent to arbitrate arise

already in the classic field of commercial arbitration:

- different courts and arbitral tribunals may have distinct approaches to the
interpretation of arbitration agreements;

- different national laws may be applicable to the substantive validity of the
arbitration agreements;

- the procedura needs may be in conflict with the parties consent to arbitrate
exclusively with a particular other party; and

- dthough according to the New York Convention and to most national arbitration
laws arbitration agreements have to be “in writing”, the question about extending
them to non-signatories may arise.

Moreover, especialy when considering other areas in which this alternative dispute
resolution mechanism is becoming more and more applied, the consensua nature of
arbitration is debated and even questioned. Indicative of this tendency is the following
passage quoted from an article about “Formula 1 Racing and Arbitration: the FIA
Tailor-Made System for Fast Track Dispute Resolution”:

“More and more, the classical concept of arbitration based on consent is being
supplemented by other concepts of arbitration which largely ignore this requirement.
This is so especidly in the areas of sport, consumer transactions, and investment
arbitrations based on treaties or nationa statutes. This is only natural, as arbitration
becomes the most common method for settling international disputes. One may choose
to cling to the dogma of consent and when no true and meaningful consent exists, rely

! At least when the forum of litigation is not based on ajurisdictional clause.
2 See Article11(1) NYC.
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on a fiction of consent. But if we merely preserve the appearance of consent, this
judtification for arbitration is no longer compelling. Indeed, it may be more accurate
and intellectually honest to simply admit that arbitration without consent exists.
Having made that admission, one can then investigate the requirements that have come

to replace consent” .

Purposes of the thesis

This thesis seeks @) to demonstrate that the qualification of arbitration as a “consensual”
mechanism for dispute resolution needs to be differentiated and b) to anayse if,
perhaps, it should even be abandoned.

On the one hand it seems that a differentiation has to be made because there are
different types of arbitration. While commercial arbitration has been the traditiona
domain of arbitration, in the past decades other important fields of arbitration have
appeared and developed. Not all of these new areas have the same features as
“classical” commercial arbitration and the same “consensua intensity’. The
characterisation as “consensual” has therefore to be questioned or, at least, filled with a
different content. Furthermore, the structure of arbitrations can differ. The structural
variety is large. It ranges from bi-party situations to multiparty scenarios, which in their
turn can be of a different nature (e.g. a multiparty arbitration from the outset or it
becomes such due to procedural mechanisms that arise in a later stadium of the arbitral
proceeding), from a horizontal type of arbitration (e.g. between two or more private
corporations in commercia arbitration) to a vertical one (e.g. the State-investor
relationship in investment arbitration or the relations between athletes and sport
organisations in the field of sport). These structural differences possibly require the
qualification of “consensual” to be differentiated.

On the other hand, while the asserted consensual nature of arbitration is of relevance
from the outset of a proceeding, and for this reason there are significant parts of the
thesis devoted to analysing how consent to arbitration is given at the beginning, it also
seems to be important to analyse whether the expectation of the consensual character of
arbitration has to be upheld in equal measure throughout all phases of the arbitration
process, or if there are other needs which, possibly, make it appear |ess important.

% Kaufmann-Kohler/Peter, p. 186.
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The starting point of the differentiation seems at first to be quite theoretical. However,
on the basis of theoretical reflection, the thesis will examine questions which are of
practical relevance, for instance:

- how consent to arbitrate is given,

- which law shall govern the arbitration agreement or, more particularly, consent as an
element of the substantive validity of it; and, conversely, according to which law
will apossible lack of consent be judged;

- how consent should be interpreted;

- which relationship exists between consent as part of the substantive validity of an
arbitration agreement and its formal validity (requirement to be “in writing”);

- which, if any, are the implied terms when consenting to arbitration;

- how consent to arbitrate influences procedural mechanisms like joinder and
intervention of third parties or consolidation of arbitral proceedings, and which
solutions adopted (or to be adopted) by treaties, nationa laws or arbitrationa rules
are, or would be, the most respectful of parties consent in this respect.

Even more theoretically, the other goa of the thesis is to discuss whether the
qualification of arbitration as a “consensua” mechanism for dispute resolution should
be abandoned or not. However, this question, which may at first sight be deemed even
more academic, does have a practica side. In fact, to abandon the characterisation
“consensual” does not mean that parties consent could not be relevant to other aspects.
Some of these aspects have just been mentioned. Furthermore, another issue which is
often considered in order to put in doubt the existence of parties consent is the unequal
bargaining power of the parties to the arbitration agreement. Therefore the process of
concluding the arbitration agreement, particularly the forces and interests which are at
stake in the process, but also the specific needs arising in arbitration areas other than
commercial arbitration, will be analysed. Here the (substantive) validity of the
arbitration agreement will be scrutinised.

To reach its objective the thesis also discusses the historical evolution of the concept of
arbitration and the juridical nature of it, both with particular regard to issues concerning
consent.

Summarising, the thesis will thus examine the notion, nature and extent of consent from
different perspectives:

- the definition perspective;

- thehistorical perspective;



- the scope/extent perspective;
- the chronological perspective with regard to the course of the proceeding; and
- the structural perspective.

M ethodol ogy

The basic methods employed in this study will be research and qualitative analysis of
primary and secondary legal sources; these will include national and international laws
and rules, the case law of national courts and arbitral tribunals, and academic treatises.

The most important arbitration conventions, many arbitration laws and rules, the
practice of the main arbitration institutions and of the courts of various States, as well as
the views of severa commentators will be critically assessed. However, with regard to
the arbitration laws and the practice of the State courts, more attention will be given to
those of England, France and Switzerland. And with respect to the arbitration
institutions and their rules the focus will aso be on institutions based in the
aforementioned countries, i.e. the LCIA, the ICC and the Swiss Chambers of
Commerce. This preponderance is justified mainly on objective reasons. it is for
example impossible to discuss the “group of companies’ doctrine without considering
the ICC and respectively France, or sport arbitration without bearing in mind that the
CAS has its seat in Lausanne, Switzerland. On the other hand England, where the
dispute resolution mechanism of arbitration has always played an important role, is not
only the home of another major arbitration institution, the LCIA, but is, most notably, a
common-law country. The choice of countries upon which greater attention will be
focused in the thesis thus also permits a comparison between jurisdictions with a civil
law (France and Switzerland) or common law (England) legal background. Moreover,
England, France and Switzerland are three arbitration-friendly nations with a long and
important tradition in the field of arbitration.

Notwithstanding the fact that the focus will be on the jurisdictions of England, France
and Switzerland, and respectively on the arbitration institutions based in these three
countries (LCIA, ICC and the Swiss Chambers of Commerce), other countries will be
considered when they are of interest to the analysis of the consensua nature of
arbitration. For instance, when discussing consolidation in commercial arbitration the
focus will be broadened to include Australia, Hong Kong, the Netherlands, New
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Zedand and the United States of America—because these jurisdictions have
experienced interesting solutions when dealing with this procedura mechanism.

The analysis of laws and rules is not limited to a comparative assessment of different
jurisdictions and ingtitutions, but has a historical dimension as well. Indeed, with
particular respect to the discussion of the relevance of parties consent to procedural
mechanisms in commercia arbitration a comparison is drawn between the old
arbitration rules of the Swiss Chambers of Commerce and the Swiss Rules in force now
for international arbitration.

Finally, it is evident that a comparison of the different applications on fields of
arbitration is of paramount importance. This comparative assessment will be conducted
through all the study. In the First Part the comparison will have the starting point of
commercia arbitration, in the Second part the three international areas where arbitration
is established as a dispute resolution mechanism—commercial arbitration, investment
arbitration and sport arbitration—will then be analysed separately.

Delimitation of thethesis

Given the wide range of issues covered by the thesis, it would be sensible to indicate

how the scope of it will be delimitated by focusing on the relevance of parties’ consent.

The delimitation is detailed below, taking two important topics of the study as

examples:

- While the thesis will deal with the extension of arbitration clauses to non-
signatories, its goal is not to agree or disagree with the “group of companies’
doctrine or with different advocated solutions (this subject has aready been written
about and debated extensively). The intermediate objective of this study will be,
after analysing the different solutions or tendencies, to answer the question of what
the role played by the parties consent to arbitrate is. Of relevance in this context
will be the analysis of the interplay between the formal (requirement to be “in
writing”) and the substantive conditions of arbitration agreements’ validity.

- With regard to procedural mechanisms, and in particular consolidation, it will not be
argued whether consolidation provisions should be implemented or not. The
intermediate aim of the thesis in this context will rather be, after pointing out other
needs which have to be considered and different solutions which have aready been
adopted in practice, to suggest a way to implement consolidation provisions while
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taking into account the fact that in commercia arbitration the parties will usually
have signed different arbitration agreements and, for that reason, there is the
important issue of parties consent to arbitration. Or, in other words, to propose a
way forward which appears to be the most respectful of parties consent.
Furthermore, with the analysis of the consolidation provisions contained in the
NAFTA, but also in some recent BITs, a comparison will be made and the question
answered if, and possibly why, in investment arbitration the issue of parties’, and in
particular investors', consent is less relevant.

Structure of the thesis

The thesis is divided into two Parts, each of which is sub-divided into three chapters.
While the First Part discusses rather the theoretical aspects related to “Consent”, the
Second Part analyses and compares the consensual character of arbitration in the three
main areas of international arbitration: commercial, investment and sport arbitration.

The First Part consists of three chapters:

- . dealswith “Consent”;

- |l. deals with “The phenomenon of arbitration”; and
- |Il. dealswith “The arbitration agreement”.

In Chapter |. the thesis begins by making a brief historical/philosophical overview of
“Consent” (section 1.), then the diverse understandings of the instrument through which
“Consent” is expressed, i.e. the contract, are pointed out (section 2.). After that the
consensual nature, as one of the essential criteria for arbitration’s qualification (section
3.), isdiscussed and, finally, the concept of “Consent” as a condition for the substantive
validity of the arbitration agreement (section 4.) is analysed.

Chapter 1. consists of four sections. It begins with the classical characterisation of
arbitration (section 1.), then it examines the historical evolution of the concept of
arbitration (section 2.), and finaly the juridical nature of arbitration is discussed
(section 3.).

The last Chapter (I11.) of the First Part begins with a definition of the arbitration
agreement (section 1.), and a description of the effects of the arbitration agreement
(section 2.). After that the law governing the arbitration agreement (section 3.), and the
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determination of jurisdiction (section 4.) are discussed. Finally, the requirements for the
validity of the arbitration agreement are analysed (section 5.).

The Second Part consists of three chapters:

- 1V. dedswith “Commercial arbitration”;

- V. deadswith “Investment arbitration”; and
- VI. dealswith “ Sport arbitration”.

In this part of the thesis the different areas in which arbitration currently plays a
significant role in an international context will be discussed and compared.

Chapter 1V. begins by making some general remarks on the consensual character of
commercia arbitration and the possible exception of arbitration with the Chambers of
Commerce of (former) communist countries (section 1.). Then it turns to discuss the
content of the arbitration agreement (section 2.). After that the determination of the
existence of parties consent and its scope is analysed (section 3.). Later, agency and
consent (section 4.), as well as the transfer of the arbitration agreement and consent
(section 5.), are considered. A longer section is then devoted to parties consent with
regard to the extension of arbitration agreements, in particular within groups of
companies (section 6.). Finaly, the relevance of parties consent with respect to
procedural mechanismsis examined (section 7.).

In Chapter V. the thesis gives a brief historical overview of the evolution of the use of
arbitration clauses included in States contracts (section 1.), and turns then to explain
national investment laws (section 2.) and BITs (section 3.). Later, ICSID arbitration and
other forms of arbitration contained in multilateral treaties are briefly discussed (section
4.) and, subsequently, the requirement of consenting “in writing” in investment
arbitration is concisely mentioned (section 5.). A more extensive section is then
dedicated to the many ways consent to arbitration can be expressed (section 6.).
Afterwards the temporal sequence of consent to arbitration and the relevance of the time
of consent (section 7.), as well as the amicable negotiation period (section 8.), and the
interpretation of consent (section 9.) are discussed.

After treating the differences between treaty and contract claims (section 10.), section
11. deals with the essentia criteria for arbitration under ICSID, the role of consent in
defining them and its expansion. Subsequently, the scope of consent and its limitations
(section 12.) will be discussed and the irrevocability of consent (section 13.) analysed.
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Afterwards, an important section is devoted to the scrutiny of the expansion of consent
because of treaties provisions, i.e. the most-favoured-nation and the umbrella clauses
(section 14.). And, finaly, the relevance of parties consent with regard to procedural
mechanisms is discussed (section 15.).

The last Chapter (V1.) of the Second Part discusses sport arbitration. It begins with a
description of the structural organisation of sport (section 1.) and a portrayal of the main
arbitral instances in the sport’'s field (section 2.). Then the use of arbitration for
resolving sport disputes (section 3.) and the different types of arbitration agreementsin
sport are analysed (section 4.). After that the substantive validity of the arbitration
agreement with regard to issues related to parties consent (section 5.) and the case of
mandatory arbitration (section 6.) are discussed. And, finaly, the relevance of parties
consent with regard to procedural aspectsis considered (section 7.).

Having international commercia arbitration as the starting point of the comparison is
justified by the fact that it is the classical arbitration form which rests on an arbitration
agreement of the parties. And it is precisely the arbitration agreement which shows that
the parties have consented to resolve their dispute by the mean of arbitration—ousting
States' courts.

Organisational notes

In order to facilitate easier reading of the thesis, the provisions contained in
conventions, national laws, arbitration rules, standard forms, charters and codes cited in
the main body of this study are reproduced as an annex.

The accentuations in the thesis in cursive and bold are the author’ s. These accentuations
should facilitate the understanding and the arguments of the text by highlighting
important words/sentences.

The accentuations in the thesis in cursive are used for the emphasis of cited
authors/passages or for foreign words/sentences.

The use of the forms he/him in the text are to be treated as gender neutral and equally
applicable to she/her.
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FIRST PART

The First Part will deal with the two main concepts which are of relevance for this
thesis, i.e. “Consent” (Chapter I.) and “The phenomenon of arbitration” (Chapter I1.), as
well as the foundation of the expression of consent to arbitration, i.e. “The arbitration
agreement” (Chapter 111.).

CONSENT

1. BRIEF HISTORICAL/PHILOSOPHICAL OVERVIEW

The most important, universally accepted, and considered in al legal systems the
fundamental, condition of a contract is. consent of the parties, i.e. the mutua will of the
parties that a contract with a particular content shall regulate their legal relationship.*
Will in the legal sense as a socia phenomenon is amost impossible to separate from the
expression of that will, as only the externalised will can be of social relevance.’

In archaic lega systems it was the spoken (formal) word which was of relevance:® the
inner will remained unconsidered.” Statements were made by the means of rigid
formulas® which displayed their effect without considering the true will of the parties.’
An opposite position was later taken by the Enlightenments’ “voluntarism”. Pursuant to
the ideas of this movement the form of the statement had to give way to the subjective

|.1° This view continued to be present in the “will theory” ,** according to which the

wil
true reason for recognising and enforcing contractual obligations is that they are
“willed” by the obligor,* and, therefore, when concluding a contract, the true internal

will of the parties has to be considered.** On the other hand, the contrary view was

“ Bucher E., OR, p. 110.

®|bid., footnote 2.

® See, e.g. the ancient Germanic law diction “Ein Mann—ein Wort” (“One man—one word”), cited by
Bucher E., OR, p. 122, footnote 42 (my own translation).

"Bucher E., OR, p. 121.

® The formulas were often accompanied by formal, ritual acting. This formalism fulfilled the need of
visualisation for primitive people (see, e.g. for old Roman law Kaser, p. 39).

° Bucher E., OR, pp. 121-122.

% bid.

I Willenstheorie of the German Pandektistik.

12 Zweigert/K 6tz, p. 326.

3 Bucher E., OR, p. 122.
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taken by the “declaration theory”**

which sustained that, in the interest of certainty in
commerce, the external should rather be relied on, for the statement’s addressee
apparent, declaration.® Thus, you would be bound not so much by what you actually

meant as by what your addressee reasonably supposed you intended.*®

Nowadays consensual agreements, which in Roman contract law were restricted to
some clearly defined types of contracts,™’ are considered to be the general principle.’®
Therefore, as formal requirements are generally no longer necessary or, at least, less
important, it is recognised today that the parties can conclude a contract by expressing
their will not only explicitly but also in an implied way.*® While the underlying theory
is that a contract is the outcome of “consenting minds’, each party being free to accept
or reject the terms of the other, in order to determine whether an agreement has come
into existence an objective standard is normally applied.®

2. DIVERSE UNDERSTANDINGS OF THE INSTRUMENT
THROUGH WHICH CONSENT IS EXPRESSED: THE
CONTRACT

The primary rule that governs the law, practice, and regulation of arbitration in the vast
majority of national jurisdictions is the freedom of contract.”* Freedom of contract®
allows the parties to write their own rules of arbitration—indeed, it permits them to
have the agreement establish the law of arbitration for that particular transaction: the
parties can customise the arbitral process to fit their needs, eliminate lega rules or trial
techniques that might prove inconvenient or unsuitable, and maintain procedural
elements they believe necessary to achieving fairness, finality, and functionality.?®

 Erklarungstheorie.

15 Bucher E., OR, p. 122.

16 Zweigert/K 6tz, p. 326.

17« Emptio venditio” , “ locatio conductio” , “ mandatum” and “ societas’ (see Kaser, pp. 190 et seq.).

'8 Bucher E., OR, p. 116.

19 See, e.g. Bucher E., OR, p. 113.

% See, e.g. for English law English Private Law, para. 8.01, and for Swiss law Bucher E., OR, pp. 123-
124,

%! See Carbonneau, Arbitration, p. 369.

2 \Which has not always been accepted as alegal principle—far fromit, asit is also captured in Sir Henry
Maine's famous phrase: “the movement of the progressive societies has hitherto been a movement from
Status to Contract”. (Zweigert/Kétz, p. 325).

% Carbonneau, Arbitration, p. 369.
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Although it has been observed that the general principles of interpretation of arbitration
agreements are very similar under the various national laws,?* on the other hand it has
been sustained that the idea of contract—the object of interpretation—illustrates the
gap that can exist between legal systems and methods.”> Common law lawyers and
courts revere the contract, which they consider the establishment of the law between the
parties—their rights and obligations; the contract is seen as the final expression of the
parties’ intent, and, unless the document fails to express the parties basic agreement,
the courts must not supplement or supplant it.?° Conversely, lawyers trained in codified
law®’ have often seen the detail and complexity of contracts drafted by common law
lawyers as unnecessary, counterproductive and lacking synthetic quality.?®

These differences are also reflected in the way common lawyers and civil lawyers draft
arbitration agreements. The former, generally, try to cover every eventuality, hoping the
wording will extend to unseen or unexpected situations, and if not that a court or
tribunal will imply a term by analogy to what is provided expressly in the agreement.?®
The latter, by contrast, rely on and expect the law to regulate the situation; they ded
only with specific issues which are covered in the contract itself.*

To Asian lawyers, the contract has minor significance and it is considered nothing more
than a relatively perfunctory documentary reflection of the parties commercial
relationship. From the point of view of a US commentator, lawyers, courts and
contracts are not as sacrosanct in Japan as they are in the United States,** and the
Western observer is surprised to find how tenaciously the Japanese cling to their old
practices despite all the changes in the circumstances of life.®

Notwithstanding the existing differences among legal systems with regard to the
understanding of the instrument of “contract”, with respect to international arbitration
agreements another tendency can be observed: a move towards harmonisation and
uniformity. On the one hand, the effect of international conventions on arbitration, such

2 poudret/Besson, para. 304.

% Carbonneau, Arbitration, p. 3.

% |bid. It has been observed that if contractors made explicit arrangements for every imaginable
contingency which might arise in the agreed exchange only one rule would be needed : “ pacta sunt
servanda’ (Zweigert/Kotz, p. 327).

" E.g. in Europe, the continental lawyers, for instance the French or German ones.

%8 Carbonneau, Arbitration, p. 3.

2 Lew/MisteligKroll, para. 8-4.

1 pid.

3 Carbonneau, Arbitration, p. 3.

* pid.

¥ Zweigert/K étz, p. 300.
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as the 1923 Geneva Protocol on Arbitration Clauses and the New York Convention,®*
has been to establish what is usually required for a valid internationa arbitration
agreement and to indicate the parameters within which such an agreement will operate,
and, on the other hand, arbitration institutions recommend model arbitration clauses
which are often inserted by the partiesin commercial contracts as a mere formality.*

3. THE CONSENSUAL NATURE AS ONE OF THE ESSENTIAL
CRITERIA FOR ARBITRATION’S QUALIFICATION

Each notion can be recognised by lawyers through an intellectual operation called
qualification.®® The qualification is effected by a variable number of criteria, in function
of the considered notion and of its degree of understanding’s difficulty for the lawyer.*’
Arbitration is considered to be a consensual dispute resolution mechanism.® Indeed, the
“origine volontaire de la mission de I'arbitre’* is regarded as one of the essential
criteria to qualify arbitration.** However, not only is “parties consent” a criterion to
qualify the notion “arbitration”, but “ consent” isitself a notion.

While according to one view the concepts (notions) are to be given the same meaning as
they have in substantive national law, according to the theory of qualification devel oped
by Rabel** they are to be understood in the light of comparative law, independently of
the lex fori.*

3.1.  Qualification

The delimitation of arbitration’s borders is the result of the lawyers well known
intellectual operation caled qualification; to qualify is to link the studied object to a

% The New York Convention has been described as “the single most important pillar on which the edifice
of international arbitration rests’ (Wetter, Present Satus, p. 93).

¥ See Redfern/Hunter/Blackaby/Partasides, paras 3-02 et seq., who aso consider that the arbitration
clauses are often “midnight clauses’, i.e. the last clauses to be considered in contract negotiations.

% See Jarrosson, Notion, p. 246.

¥ Ibid.

% See, eg. Laive/Poudret/Reymond, No. 2 ad Article 176 Swiss PIL, p. 291, who speak of “mode
conventionnel de réglement des litiges” referring to the notion of arbitration as commonly understood
under Swiss law.

¥ Jarrosson, Frontiéres, p. 21, prefers to use the adjective “volontaire” instead of “conventionnel”,
because it is more precise permitting to include the type of arbitration based on a last will which is
contained in a testament.

“0 Jarrosson, Frontiéres, p. 20.

“! Rabel, Das Problem der Qualifikation, RabelsZ 5 (1931) 241.

42 Zweigert/Kolz, pp. 6 et seq.
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notion.*® Although the terminology used by the parties may represent a first indication
in the process of qualification, this indication is nevertheless not decisive.* To qualify a
dispute resolution mechanism as arbitration implies very classicaly that in a particular
situation the existence of a number of essential criteria has cumulatively to be fulfilled.
The absence of one of the criteria brings with it the disqualification of arbitration.*

Often avoided in the doctrine, the question as to whether a particular dispute resolution
mechanism qualifies itself as “arbitration” is however not simply a semantic
“amusement”.*® Indeed, only the process of qualification can determine whether the
regime of arbitration will be applicable or not.*” The question of qualification can be of
relevance throughout the arbitral proceeding.®

3.2. Notion

For philosophers “notion” is the object of knowledge.*® Notion has also been defined as
the general idea of the object proposed to the work of the spirit, and juridical notion has
been considered the highest degree of development to which the juridical spirit
aspires.®® The question has been raised as to whether notion should be distinguished
from concept.>! Generally, scholars seem to use the two terms without giving them a
different meaning.> “ Arbitration” and “Consent” are both notions (or concepts).>®

Yet ajuridical concept does not remain immobile, it changes when the reality evolves.>
Moreover, the juridical notion is relative, i.e. it is variable.® The juridical notion does
not only vary in the space, but it varies aso in a relative manner, i.e. with regard to
other notions.® The notion of arbitration, which was at the beginning quite a strict and

“3 Jarrosson, Frontiéres, p. 20.
“ Rigozzi, para. 464.
“ Jarrosson, Frontiéres, p. 20.
“® Rigozzi, para. 462.
4" See, e.g. Mustill/Boyd, Arbitration, under “why doesit matter”, p. 31.
“8 See also Rigozzi, para. 463.
“9 See Jarrosson, Notion, p. 216 citing Lalande, V° Notion.
:‘i See Jarrosson, Notion, pp. 217 and 219 citing Geny.
Ibid.
%2 The term “notion” is, e.g. used by Lalive/Poudret/Reymond, see, e.g. the title “La notion d’ arbitrage”,
No. 2 ad Article 176 Swiss PIL, p. 291. The term “concept” is, e.g. used by Kaufmann-Kohler/Peter, see,
e.g. p. 186. Both terms are, e.g. used by Rigozzi, see, e.g. paras 314 et seq. See also Jarrosson, Naotion, p.
217.
>3 About the notion of “Consent”, see under 1.4.
>* Jarrosson, Notion, p. 219.
% On this understanding of relativity of the notion being variable, see Periphanakis, p. 74.
% See Jarrosson, Notion, p. 228.
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conceptual notion has, as a result of different types of arbitrations, during the time
considerably developed. This process has in particular been facilitated by the fact that
the notion of arbitration has a tendency to expansionism which is frequently supported
by a principle in favour of arbitration.”” This principle can be found in most countries
which have adopted a pro-arbitration policy.*®

The notion of arbitration has become a wide one, which applies to more and different
hypotheses, and leads to a modification of its content from where its characterisation as
anotion with a variable content™ was derived.®® On the other hand, the variable content
of arbitration leads to problems when searching for a unique criterion and therefore it
may be necessary to make recourse to more criteria®

3.3. Criterion

The notion cannot be studied without its corollary: the criterion. Indeed each notion
needs signs of recognition® which alow the lawyer to know whether a particular
situation with which heis confronted leads to this or that notion, and thisis precisely the
role of the criteria. The criterion is, in other words, an element which links a situation to
anotion.®®

After considering the “origine volontaire de la mission de I'arbitre” as one of the
essential criteria to qualify arbitration, Jarrosson observed that renouncing to parties
consent when making recourse to arbitration excludes the qualification as arbitration.®*
Therefore, compulsory arbitration can, in his opinion, not be deemed true arbitration,
but rather a variety of exception jurisdiction.®

" See Jarrosson, Notion, p. 228. In particular, the US courts have consistently held that arbitration
agreements must be interpreted in favour of arbitration, as was the case in Mitsubishi v. Soler
(Mitsubishi Motors Corp v. Soler Chrysler Plymouth Inc, 473 US 614, 105 S Ct 3346, 3355 et seq.,
1985).

% See Karrer/Kalin-Nauer, p. 31; Raeschke-Kesser/Berger, paras 282 et seq. (Lew/Mistelis’Kréll, para.
7-61).

% Comparative law also creates notion with variable content, as a particular notion can have a different
content according to different national laws (Jarrosson, Notion, p. 225). Indeed, when the qualification is
done in accordance to the lex fori, the concepts are to be given the same meaning as they have in the
substantive national law (see Zweigert/Ko6lz, pp. 6 et seq.).

% Jarrosson, Notion, p. 242.

®L 1pid.

%2 |ntellectual means.

%3 See Jarrosson, Notion, p. 244.

% Jarrosson, Frontiéres, pp. 20-21.

® |bid. See also, e.g. DFT 115 |1 366 (also cited by Jarrosson, Frontiéres, footnote 42).
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4. CONSENT AS A CONDITION FOR THE SUBSTANTIVE
VALIDITY OF ARBITRATION AGREEMENTS OR THE NOTION
OF CONSENT

Given that arbitration is a consensua dispute resolution method, the cornerstone of
arbitration is the agreement of the parties.®® An arbitration agreement is substantively
vaid when it fulfils the ordinary requirements for the conclusion of a contract.®’
Therefore, consent to arbitration is given when the parties have reached agreement with
regard to the essential elements of the arbitration agreement and their agreement is not
vitiated by related external factors (e.g. error, duress, misrepresentation).

4.1.  Reaching agreement: offer and acceptance

The process by which parties reach agreement is commonly understood as the
acceptance by one party of an offer made by the other.®® Thisis the classical arbitration
schema based on an offer (of arbitration) and an acceptance of it.%°

41.1. Offer

An offer is an expression of willingness to contract on the terms stated in it as soon as
those terms are accepted by the party to whom the statement is made, and it can be
made either expressly or by conduct but most probably not by mere inactivity since this,
standing aone, is normally equivocal and so unlikely to induce one party to believe that
the other intends to be bound.”® An offer must be certain and cannot be vague. It may
only be accepted by a person to whom it has been made.

Particular kinds of offers are those contained in BITs.”* In the majority of cases they
constitute a unilateral offer by the State involved to all investors from the other State
party to settle disputes by arbitration, which is solely revocable by means of an

% See, e.g. Abdulla, p. 15.

" See, e.g. Lew/Mistelig/Kroll, para. 7-34.

% See also English Private Law, para. 8.05.

% See also Rigozzi, para. 468.

" English Private Law, para. 8.05.

™ On the ways of expressing consent to arbitration in investment arbitration, see more in detail under V.6.
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instrument of equal ranking.”? Some, however, merely contain declarations of intent to
make such offersin the future.”

4.1.2. Acceptance

Acceptance is a fina and unqualified expression of assent to the terms of an offer.
Assuming that an offer has been made an agreement comes into existence when the
offer is accepted either expressly (by words of acceptance) or implied by conduct.™

4.1.3. Essential elements of the arbitration agreement

The essentialia negotii of an arbitration agreement” are twofold—an agreement
between the parties that any dispute between them will be resolved by arbitration, and
an indication of the dispute or legal relationship, which will be the subject matter of
arbitration.”® On these two aspects consent must be reached by the parties to have a
substantive valid arbitration agreement.”’

4.2.  Intent, expression of theintent, inter pretation of the intent

In order to determine the existence of parties consent, arbitrators will resort—
particularly in commercial arbitration—to the genera principles of contractual
interpretation.” Of importance therefore is the question as to which law should govern
the arbitration agreement. National contract laws adopt either a subjective theory, where
investigation into the intentions of the parties prevails, or an objective theory, which
relies primarily on the meaning of the text, or sometimes a mixed approach, where the
meaning of the text is merely taken into consideration if and to the extent that the
intentions of the parties cannot be established.” If it is not possible to establish the true
and common intent of the parties, or should such intent differ, the parties declarations

"2 Cremades, p. 162.

" Lew/MisteligKroll, para. 28-22.

™ English Private Law, para. 8.07.

™ About the essential elements of the arbitration agreement, see also under 1V.2.

® Abdulla, p. 18 with references to Poudret/Besson, paras 155-156, and BSK-IPRG-Wenger, paras 28 et
seg. ad Article 178 Swiss PIL. So also, e.g. DFT 129 111 675.

" See, e.g. Berger/Kellerhals, paras 270 et seq.

8 See also Abdulla, p. 18.

" Kaufmann-Kohler, Interpretation, para. 13-11; Fontaine/De Ly, p. 120.
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will normally be interpreted following an objective standard. Similar rules of
interpretation areto befound in public international law.%°

4.2.1. Contract asthe outcome of “consenting minds”

During the conduct of contractual negotiations a differentiation has to be made between
the negotiation of the terms of the agreement and the decision of the parties’ intention to
create a legal relationship.2* However, while the underlying theory is that a contract is
the outcome of “consenting minds’—each party being free to accept or regject the terms
of the other—to speak of “consenting minds’ may be misleading. Indeed, parties are
judged by what they have said, written or done, not by what is in their minds—in other
words an objective standard is applied, as is the case under English® or Swiss law.®

4.2.2. Objectivetest under English law

In determining whether an agreement has come into existence, the law normally applies
an “objective” test: if A so conducts himself as to induce B reasonably to believe that A
has agreed to terms proposed by B, then A will generally be bound by those terms even
though he may not in fact have intended to agree to them.®* Under the objective test, a
statement by A can be an offer if it induces B reasonably to believe that A intended to
be bound by it on acceptance, even though A had no such intention. A will not,
however, be so bound if B knew that A had no such intention, nor, probably, if B simply
had no view on this question.®®

4.2.3. Principle of confidence under Swiss law

Under Swiss law, in ascertaining whether an agreement has been concluded, one must
first seek the true and common intent of the parties beyond the wording they actualy
used.?® Therefore, it is necessary to examine not only the wording of the contract but
also the whole set of circumstances surrounding the contract, inter alia, the context of

% See, e.g. Kaufmann-Kohler, Interpretation, para. 13-11.
8 Bucher E., OR, p. 112.

8 As an example of common law jurisdiction.

8 Asan example of civil law jurisdiction.

8 English Private Law, para. 8.02.

& English Private Law, para. 8.05.

8 Abdulla, p. 18.
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the conclusion of the contract, the conduct of the parties before and after the conclusion
of the contract, the interests at stake, as well as commercial/trade usage.®” If it is not
possible to determine the true and common intent of the parties or should such intent
differ, the parties declarations will be construed pursuant to the “principle of
confidence”.® In this second phase of interpretation, the judge or the arbitrators must
construe the declarations or behaviour of a party as they would be understood bona fide
by the addressee in light of all of the circumstances.®® The “principle of confidence”
thus implies that a party is bound by the objective meaning of its declarations or
conduct, even though such a meaning may be at odds with the actual intent of the

party.*

4.2.4. Interpretation in public international law

Similarly, there are different schools of thought for interpretation in public international
law: according to the subjective school the goal of the interpretation is to determine the
intent; pursuant to the objective school, the goal of interpretation must be to ascertain
the meaning of the text, there being a presumption that the parties’ intent is reflected in
this text; and in the teleological school, the focus is primarily placed on the object and
purpose of the treaty.**

The concept of consent is, in any event, in investment arbitration a difficult one. Indeed,
given the absence of a meeting of the minds between investor and host State, consent
has to be constructed from the standing consent given by the State by treaty and the
subsequent consent given by the investor at the time the clam is submitted to
arbitration.*

4.25. Wheredoesonelook for consent to arbitration?

Traditiondly, i.e. in commercia arbitration, the place where consent to arbitration has
been expressed isin an arbitration agreement. Therefore, it has been argued that sincein
al nationa jurisdictions, as well as in the public international law sphere, arbitration is

8 Abdulla, p. 18.

8 On this principle (“Vertrauenprinzip”), which materialises more or less the “declaration theory”, see,
e.g. Bucher E., OR, pp. 122 et seq.

% See e.g. DFT 69 |1 322 or DFT 95 |1 328/329.

% Abdulla, p. 19.

! Kaufmann-Kohler, Interpretation, para. 13-11; Sinclair ., pp. 114 et seq.; Brownlie, pp. 602 et seq.

%2 McLachlan/Shore/Weiniger, para. 7.168.
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considered to be consensual in nature (save for exceptional statutory schemes™), the
arbitration agreement is the ultimate foundation of the arbitral process.** Particularly
in commercia arbitration the arbitration agreement often takes, but not always, the form
of an arbitration clause contained in the document that regul ates the main contract. With
regard to non-signatories it has been observed that the generally-accepted notion of the
arbitration agreement being “separable” from the main agreement gives rise to the
question of whether the parties must have consented to the non-signatory being bound
by the arbitration agreement itself, or whether this can be inferred from consent to be
bound by the contract as awhole.®

On the other hand, when considering investment arbitration it has also been argued that
we are now in “the era of arbitration without contractual relationships’.* Indeed, while
in investment arbitration consent to arbitration expressed through direct agreement
between the parties—as happens in commercial arbitration—is not unknown, often
there is no arbitration agreement in the traditional sense and consent to arbitration is
given by the host State through its State legidlation, through bilateral investment
treaties, or multilateral treaties.

4.2.6. Difference in interpretation of consent between commercial and
Investment arbitration

An arbitration agreement in a contract is specific by its very nature, asit is shaped to
meet the needs of a given transaction.”” Moreover, both drafters are present in the
arbitration and may thus explain their intentions. Whatever the contents of the
applicable law, the arbitration will take ample account of these intentions.”® Therefore,
it has been observed that when contracts are interpreted in international commercial
arbitration one may venture to say that the search for the real intentions dominates.*
However, when it is not possible to establish the true and common intent of the parties,
the parties’ declarations will normally be interpreted following an objective standard.

% And, possibly, for cases where arbitration is forced/induced. On “induced arbitration”, see under
11.2.3.2.

% Wetter, Connection, p. 333.

% See Hosking, p. 302.

% Werner, Trade Explosion, pp. 5 et seq.

9" Kaufmann-Kohler, Interpretation, para. 13-12.

% K aufmann-Kohler, ICSID Awards, p. 206.

% Kaufmann-Kohler, Interpretation, para. 13-12.
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Furthermore, the search for the real intention may be difficult where non-signatories are
involved.

In contrast, dispute resolution provisions in treaties define jurisdiction in the abstract
for an unlimited number of future investments. As in treaty arbitration proceedings
only one of the draftersis the respondent State, whilst for the claimant (the investor) the
dispute resolution provision is res inter alios acta—it has been argued that more
objective criteria will by essence prevail and the subjective element will play a lesser

role.!®

5. COMMENTS

Among legal scholars the views about consent differ. For some scholars the “ origine
volontaire de la misson de |'arbitre” is one of the essentia criteria to qualify
arbitration.™® For others, the classical concept of arbitration based on consent is being
supplemented by other concepts of arbitration which largely ignore this requirement and
they speak of the “dogma of consent” which should no longer be a justification for
arbitration when consent is merely afiction.’® They argue that it may be more accurate
and intellectually honest to simply admit that arbitration without consent exists.'® In
between these two positions, and considering in particular arbitration in the domain of
the resolution of sport-related disputes, it has also been suggested that there should be a
shift in the question of consent from the stage of qualification to the validity of the
arbitration agreement.'® The advantage of such an approach is that, while the question
of arbitration’s qualification has aways to be examined ex officio, the validity of the
arbitration agreement has only to be considered when it is contested by one of the

partiesinvolved in the dispute.*®

With regard to the consensual nature of arbitration, it has to be observed that with the
growing acceptance of arbitration as a dispute resolution mechanism and its use in

areas other than the traditional one of commercial arbitration, the consensual
character of arbitration tends to decrease. This is mainly due to the fact that the

100 K aufmann-K ohler, Interpretation, para. 13-12.

101 Jarrosson, Frontiéres, p. 20. See, e.g. also Lalive/Poudret/Reymond, No. 2 ad Article 176 Swiss PIL,
p. 291, who speak of “ mode conventionnel de réglement des litiges’ referring to the notion of arbitration
as commonly understood under Swiss law.

192 See, e.g. Kaufmann-K ohler/Peter, p. 186.

193 1hid.

104 See Rigozzi, para. 478.

1% 1pid.
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relationships between the parties in investment dispute arbitration and sport arbitration
have another structure, when compared to commercia arbitration, with the consequence
that the process of reaching an agreement to arbitrate appears to be different. The most
extreme position is, however, represented by the case of mandatory arbitration, where
arbitration is seen as such an accepted mechanism for dispute resolution that the State
itself recognises that arbitration is the most sensible method to resolve disputes in a
particular area of life and obliges the parties to make recourse to it.

In legal writings a distinction has also been made between specific consent (arbitration
as a contract, which is to be found in commercial arbitration) and general consent
(arbitration as a governing arrangement, which is to be found in investment
arbitration):'®

- With regard to specific consent it has been observed that where consent is given

after the dispute has arisen'®’

given in advance™®

it is specific to the dispute, whereas when consent is

it is specific to the relationship between the private parties.’®
The degree of specificity of the consent to arbitration affects the breadth of the
jurisdiction of an arbitral tribunal and the degree to which the disputing parties have
conceded their right to adjudicate a particular dispute in the courts.*™ It has also
been observed that, in principle, arbitration that is authorised by an agreement to
arbitrate, based on a specific consent, cannot go beyond the private relationship
between the disputing parties, i.e. the subject-matter of the dispute cannot affect the
interests of either third parties or the State in the regulatory sphere because neither
third parties nor the State (acting in a sovereign capacity) have consented to the
arbitration.**

- Onthe other hand it has been sustained that under investment treaties States consent
generally to the compulsory arbitration of disputes with foreign investors as a
group.'*?

However, in my opinion, while in investment arbitration the condition of consent is
placed in a new light which is different from the traditional contractual concept of
arbitration, treaty-based arbitration has to be seen as a consensual dispute resolution
mechanism. Nevertheless, in my view, distinct types of consent to arbitration have to be

105 See \/an Harten, pp. 62 et seq.

197 Compromis arbitral or submission agreement.

1% Arbitration clause.

199 | hid.

10 See. e.g. Redfern/Hunter/Blackaby/Partasides, para. 1-13.
11 v/an Harten, p. 62.

12 See VVan Harten, p. 63.
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differentiated. For this classification of different forms of consent two aspects have to

be distinguished:

- on the one hand, consent to arbitration can be directed to a defined person, i.e. be
individual, or be addressed to a group of persons who are still not individualised
(identified), i.e. be general;**

- on the other hand, consent to arbitration can be expressed after a dispute has arisen
or can be given before and for the case of the breaking out of a dispute, i.e. consent

5

can refer either to a concrete (existing''?) dispute or to an abstract (future*™®) one.

By combining the two sides, it is therefore suggested that there are different types of
consent which can be classified as follows:

a | ndividual -concrete consent

This type of consent is one that can be found in submission agreements''® where
consent is given by the defined parties after the dispute has arisen.

b. Individual -abstract consent

This type of consent is one that can be found in arbitration clauses where consent is
given by the defined parties before the dispute has arisen.

C. General-abstract consent

This type of consent is one that can be found in investment arbitration in what has been
called “public offer of arbitration”**” and which encompasses “consent through host
State legidation”, “consent through BITS’ or “consent through multilateral treaties’.
The State gives its consent to a group (investors) to arbitrate possible future disputes
before the disputes themselves have arisen.*® Furthermore, it can also be found in

13 Considering the issue of non-signatories, it can however be asked whether this division is so clear-cut.
114 Expression used by Redfern/Hunter/Blackaby/Partasides, para. 3-02.

5 |bid. | think the word “abstract” has to be preferred, because when signing an arbitration clause the
breaking out of a dispute is not certain (this is clearly also underlined in Redfern/Hunter/Blackaby/
Partasides, para. 3-02 : “the parties to a contract may agree to an arbitration clause, they hope that there
will be not need to invoke it”.

118 On the particular importance of the “compromiso” or specific submission in Latin America, see
GrigeraNaodn, Freshfields, pp. 150 et seq.

"7 Cremades, pp. 149 et seq.

18 The State even gives its consent before the investor has made his investment in the host country,
providing thus the investor with a certainty in respect to the dispute resolution mechanism.
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gport arbitration, when a sport organisation gives its consent to submit to arbitration
disputes of which it does not know the exact nature and importance with parties about

whom it does not even know the identity.*

d. General-concrete consent

While this type of consent seems at first sight less obvious, examples can be found
where special purpose tribunals'®® are established to undertake resolution of certain
types of dispute. For instance, a number of claims commissions or claims tribunals have
been set up in order to deal with the lega and economic consequences of
nationalisations, revolutions, wars or other events affecting a large number of partiesin

the same way.'**

Contrarily to the cases of investment arbitrations considered under c),
here the State gives its consent when the consequences affecting a large number of
parties have already arisen. Often compensation is payable to successful claimants
from a special fund.’® The arbitration tends therefore to be a method to alocate
resources to a group of persons who have been affected by a same event. In these sorts
of arbitrations there is generally no formal arbitration agreement between the claimants
and the parties against whom claims are brought in this type of tribunal, but parties who
have a claim falling within the declared jurisdiction of such a tribunal have the right to

submit their claims to those tribunals.*?®

The foregoing categorisation of different types of consent could have severd

advantages—for example it could permit:

- a better explanation of the reach of an agreement to arbitrate where there is no
horizontal and bi-polar situation, like in the traditiona situations of commercial
arbitration;

- to distinguish different types of consent in investment arbitration'®*

arbitration;** and

- the making of adistinction as to how consent has to be interpreted.*?

and sport

19 See Rigozzi, para. 332.

120 See, eg. the United Nations Compensation Commission or the Claims Resolution Tribunal for
Dormant Accounts (“CRT”) in Switzerland. On the CRT, see “The Claims Resolution Process on
Dormant Accounts in Switzerland” (January 2000), ASA Specia Series No. 13, edited by Pierre A.
Karrer.

21| ew/Mistelig/Kréll, para. 3-39.

122 See, e.g. the special fund that receives a percentage of the proceeds from sales of Iragji oil in the case
of the United Nations Compensation Commission.

123 | ew/Mistelig/Kroll, paras 3-39 and 3-41.

124 See, e.g. between consent given through a direct arbitration agreement or through treaties.

12 See, eg. between consent given through arbitration clauses in sport-related contracts, licences,
athletes’ declarations or in regulations of sport organisations.



Finally, it has to be observed that due to the fact that arbitration “becomes the most

127

common method for settling international disputes’™’ or the “natural forum for

128

international disputes’,”™" there is sometimes a tendency to assume consent to

arbitration where in fact thereis not really such consent.'®

Il. THE PHENOMENON OF ARBITRATION

1. CLASSICAL CHARACTERISATION OF ARBITRATION

This part of the thesis will deal with the classical characterisation of the notion of
arbitration. This characterisation is still influenced by the form of arbitration which is
considered to have existed since the dawn of commerce™ and which for many years
has been the predominant one: commercial arbitration. It has been pointed out that
thereis no legal definition for arbitration.**" Indeed, as arbitration is a dynamic dispute
resolution mechanism varying according to law and international practice, national laws

132 At most, a definition can be inferred from the

do not attempt a final definition of it.
provisions defining the arbitration agreement contained in the various legislations.*** On

the other hand, definitions of “arbitration” have been provided by legal authors.***

Arbitration can be characterised as a private and consensual alternative (to national
courts) dispute resolution mechanism which leads to a final and binding determination
of parties rights and obligations.** Lalive has observed that a broad conception of
arbitration is particularly justified in the international field, where arbitration is the only
means of assuring an effective resolution of disputes.*®

126 E . between consent given through arbitration agreements and consent given through treaties.

127 See K aufmann-K ohler/Peter, p. 186.

128 See Lionnet, p. 606.

129 See, eg. in particular the case law of French State courts related to the extension of arbitration
agreements within the groups of companies discussed later on in thisthesis under 1VV.6.2.3.1. and IV.6.3.
130 See, e.g. Mustill, History, p. 43.

31 Jarrosson, Notion, para. 779.

132 ew/MisteligKroll, para. 1-6.

133 poudret/Besson, para. 1.

134 See, e.g. the comparative overview given by Poudret/Besson, para. 2.

135 See Lalive/Poudret/Reymond, No. 2 ad Article 176 Swiss PIL, p. 291; Lew/Mistelis/Kréll, paras 1-7 et

Seg.
138 alive, FIS946, Ch. 1.1, p. 2.
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1.1. A private mechanism for dispute resolution

Arbitration is a mechanism for dispute resolution by private individuals. Arbitrators do
not hold public office and are not vested with pre-existing jurisdictional powers, which
they acquire only because of the parties consent.**” The parties may, within the limits
of the relevant law, confer powers upon the arbitral tribunal directly or indirectly.**®
They have the ultimate power to determine the form, structure, system and other details
of the arbitration.’*® However, while the jurisdictional function of the arbitrators is
fundamentally analogous to that of judges,*° arbitrators have no capability to make use
of the coercive powers over property and persons that are conferred by the State upon a
national court when exercising their function.*** The reason for thisis that the source of

the jurisdictional authority of arbitral tribunalsis strictly private.'*

1.2. The consensual nature of arbitration

The principal characteristic of arbitration is that it is chosen by the parties®® by
concluding an agreement to arbitrate. This is considered the foundation stone of
international commercial arbitration, as it records the consent of the parties to submit to
arbitration—a consent which is indispensable to any process of dispute resolution
outside national courts.** Such processes depend for their very existence upon the
agreement of the parties. Thus, this element of consent is essential, as without it, there
can be no valid arbitration.'*

It has been rightly sustained that the contractual arrangement must be understood
broadly in the sense that the parties consent can be given in different ways and
successively.* Thus, while in investment arbitration there is no arbitration agreement
in the traditional sense, the arbitrators' jurisdiction nevertheless stems from the initia
consent of the State or public entity (expressed in the signing of the treaty) and the
subsequent consent of the claimant, who accepts the arbitrator’ s jurisdiction by starting

37 Poudret/Besson, para. 7.

138 According to rules of arbitration, whether institutional or ad hoc.
39| ew/Mistelig/Kréll, para. 1-11.

10 See Clay, pp. 103 et seq.

%! See Redfern/Hunter/Blackaby/Partasides, para. 5-07.

2 Rigozzi, para. 479.

3 ew/MisteligKroll, para. 1-11.

1% Redfern/Hunter/Blackaby/Partasides, para. 3-01.

%> See also Redfern/Hunter/Blackaby/Partasides, para. 1-09.

148 poudret/Besson, para. 4.
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the arbitration.**’ Therefore, the contractual nature of arbitration does not entail that the
arbitration agreement must be “mutua”, i.e. give the parties the same right to refer
disputes to arbitration.** Indeed, it is possible to confer upon one party the unilateral**
right to initiate an arbitration proceeding.™ Notwithstanding these particularities, aso
in investment arbitration—Ilike in commercia arbitration—the attempt to emancipate

arbitration from a State justice system is clear und unavoidable.*>*

It has also been observed™ that continental European jurists'> in particular attach great
importance to the wishes of the parties—I’ autonomie de la volonté.** In so doing they
appear to suggest that this consent, together with an appropriate set of rules, is sufficient
to turn international arbitration into an autonomous, delocalised process that takes place
independently of national law.*® Although for many this goes too far, as it attaches too
much importance to the wishes of the parties and not enough to the framework of
national laws within which the arbitral process must take place, the consent of the
parties remains the essential basis of a voluntary system of international commercial
arbitration.*™® However, while on the one hand the (over-?) emphasis of the autonomie
de la volonté has led some scholars to consider compulsory arbitration as not true
arbitration,™® on the other hand with regard to fields of arbitration other than
commercial arbitration, the consensual nature of arbitration has even been
questioned.™®

1.3. An alternative to national courts

By agreeing to arbitration the parties remove their relationships and disputes from the
jurisdiction of national courts atogether. In fact, the parties not only choose not to
submit their disputes to the default national courts, but by refusing to conclude a
jurisdiction agreement they also choose not to submit the disputes to alternative national
courts. However, this aspect of the characterisation of arbitration has, with regard to

Y7 ew/MisteligKroll, para. 5-21.
148 poudret/Besson, para. 4.
9 On unilateral arbitration, see, e.qg. Prujiner.
150 poudret/Besson, para. 4.
51 See Lew/MisteligKréll, para. 5-21.
152 Redfern/Hunter/Blackaby/Partasides, para. 3-01.
153 Egpecially the French ones.
1> See, e.g. Jarrosson, Frontiéres.
1% Redfern/Hunter/Blackaby/Partasides, para. 3-01. On this development followed, in particular, by the
I;r(;ench State courts, see under 111.3.3.2.2. and dso 111.4.3.2.2.
Ibid.
%7 See, e.g. Jarrosson, Frontiéres, p. 20.
158 See, e.g. Kaufmann-Kohler/Peter, p. 186; Paulsson, Sport disputes, p. 361.
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international arbitration, been criticised as well. Lalive argued that to speak of removal
of the dispute from ordinary State jurisdiction has no or, a least, another sense in
international arbitration, where one of the essential scopes of the arbitration
agreement is precisely to prevent the conflict of jurisdictions and to remedy the
extreme incertitude which in general reigns with regard to the determination of this
“ordinary judge’, i.e. the competent judge—of which State?**® Moreover, it has been
observed that while a forum selection clause is concerned with the rules that determine
which forum may hear a dispute, the arbitration agreement is an act which vests
jurisdictional power in a given jurisdiction in the first place (here, a specified arbitral
tribunal).'®® Therefore, arbitration agreements, contrarily to jurisdiction agreements
which keep the dispute within the boundaries of the jurisdiction of national courts, take
it to a different adjudicatory forum.*®*

The result of this difference in the nature of the arbitration agreement is that certain
assumptions have been made regarding the parties presumed intent in including such a
clause in their contractual relations.’®* Indeed, because of the specific nature and far-
reaching consequences of choosing an arbitration clause, there is a presumption that the
level of intent—the volitional intensity—from parties who consent to insert such
clauses is greater than the level of intent in selecting a mere forum selection clause.'®
The aforesaid view has, however, recently been challenged by arguing that, despite their
notable differences, both arbitration and jurisdiction agreements are essentially the same
in nature and have the same objective—therefore arbitration and jurisdiction agreements
should constitute equal alternatives to the default jurisdiction rather than hierarchically
ordered dispute resolution clauses.***

This critic is surely justified, in particular with regard to the lack of a coherent
international framework securing the enforcement of jurisdiction agreements.*®
However, while, at least in commercia arbitration, a bigger and fairer competition
among fora, i.e. in particular between arbitral tribunals and State courts™® is undeniably

desirable, we will see later on that in other fields of arbitration there is not really an

59| alive/Poudret/Reymond, p. 271.

1% Chang, p. 806.

161 Brekoulakis, Notion, p. 354.

162 Chang, p. 806.

183 | bid.

164 Brekoulakis, Notion, pp. 355 et seq.

165 | hid.

188 50 in particular Brekoulakis, Notion, p. 364.
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aternative to this dispute resolution method, mainly because of the wish for

167

neutrality’®’ and the perceived need of a consistent case law.*®

1.4. The final and binding determination of parties rights and
obligations

The final and binding determination of parties’ rights and obligations is the criterion of
the jurisdictional mission of the arbitrator.'®® Bucher, for example, emphasises the
power of arbitrators to render an award which becomes res judicata in the same way as
a judgment.’™ The procedures that have to be followed in order to arrive at a binding
decision by way of arbitration may be described as judicial.'”* An arbitral tribunal is
bound to “act fairly and impartially as between the parties, giving each party a
reasonable opportunity of putting his case and dealing with that of his opponent”.*"
While the quotation is from the English Arbitration Act 1996, the obligation is one of

general application.*”*

In a modern conception arbitration is not limited to resolving disputes in a traditional
way, but it may equally do so by filling gaps in contracts, revising and adapting them—
particularly where the law applicable to the main contract authorises the judge to do so
or when the parties have vested the arbitrators with such powers.}” However, the final
and binding determination of parties’ rights and obligations distinguishes arbitration
from other forms of alternative dispute resolution.™

Moreover, a number of legal systems make a distinction between contractua and
judicial arbitration.’”’” The test for distinguishing between the two different institutions
is the binding nature of the decision that results from the process. contract-like or

%7 Thisis particularly the case in investment arbitration, but as well in sport arbitration.

1%8 Thisis particularly the case in sport arbitration with the CAS.

19 Jarrosson, Frontiéres, p. 21.

10 Bucher A., Arbitrage, p. 22 para. 24.

! Redfern/Hunter/Blackaby/Partasides, para. 1-17.

172 |bid. Emphasisin the original text.

13 English Arbitration Act 1996, section 33(1)(a).

174 See, e.g. UNCITRAL Model Law Article 18. Redfern/Hunter/Blackaby/Partasides, para. 1-17.

%> | dlive/Poudret/Reymond, p. 292. Because of the fact that arbitrators like judges are not aways
required to decide a dispute and sometimes only have to supplement or complete the agreement between
the parties, Oppetit casts doubt on the jurisdictional character of arbitration (Oppetit, Arbitrage).

176 On these other alternative dispute resolution mechanisms, see, e.g. Lew/Mistelis’Kroll, paras 1-32 et

seq.
177 See, e.g. Germany, Italy, the Netherlands (Kaufmann-Kohler/Peter, p. 185).
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judgment-like.*"® It is only if the parties intend a decision to be binding like a judgment
that it constitutes an award and the process an arbitration."

1.5. Comments

The difficulty of each characterisation is defining the borders of what has still to be
considered part of a particular notion. Thisis no less true for the notion of arbitration. It
has been observed that the approach followed in the United States in this respect is more
pragmatic than the one of European, and particularly French, lawyers'® A very
important role in this context is played by parties consent. Indeed, as Jarrosson
observed, the Anglo-Saxon approach of stressing the will of the parties not only reduces
the jurisdictional power of the arbitrator but the control of qualification through the
judge.*®

The strong contractualisation of arbitration in the United States permits the parties to
adapt this institution to their needs and particular desires. As a contractual dispute
resolution method, arbitration has its raison d étre in its commercia utility which
should only be limited in concrete cases by principles of justice and public order rather

than supposed exigencies of definition.'®

While the risk of such an approach is that
some scholars would then not denominate a particular dispute resolution mechanism as
arbitration, the critique of these scholars mainly originates in the a priori idea that a
particular dispute resolution mechanism has to fulfil some essential characteristics'®
from which it is impossible to depart without losing the qualification as arbitration.'®*
On the other hand, it has been observed that in the United States a judge may eventually
put forward the question of whether an arbitrator was really authorised by the parties to

act, but will never ask whether a certain type of arbitration was “rea arbitration”.*®

It has also been contended that the notion of arbitration should generally be distinct and
larger in the field of international arbitration, so as to allow learning from similar

178 K aufmann-K ohler/Peter, p. 185.

' For Italian law, Bernardini, Arbitrato, p. 17; for French law, Jarrosson, Notion, p. 162 et seq.; for
German law, Berger, Wirtschaftsschiedsgerichtsbarkeit, pp. 53-54; for Swiss law, Ehrat in Bader
Kommentar, p. 1415.

180 Rigozzi, para. 661.

181 Jarrosson, Frontiéres, p. 14.

182 Rau/Pédamon, p. 483.

183 See, e.g. Jarrosson, Notion.

184 Rau/Pédamon, p. 482.

18 Rau/Pédamon, footnote 54, citing Fouchard/Gaillard/Goldman, pp. 29-30.



60

foreign institutions or notions which are different from the ones pertaining to a
particular country.’® Similarly, consideration should also be given as to whether a
distinct qualification has to be envisaged for types of arbitration which are not
commercial arbitration. With regard to sport arbitration it has, in particular, been argued
that while the process of qualification has to be done bearing in mind the peculiarities of
this type of arbitration, on the other hand these peculiarities do not justify a complete
detachment from the traditional concept of arbitration.®” However, the expansion of
the use of arbitration in fields other than the traditional one of commercial
arbitration, i.e. in the fields of investment and sport arbitration, has changed the
perception of the consensual nature of arbitration.

2. THE HISTORICAL EVOLUTION OF THE CONCEPT AND THE
CONSENSUAL NATURE OF ARBITRATION

Although arbitration has been considered a relative concept, the exact content of which

depends on the applicable law,*®

this part will focus on the relativity and variability of
the notion of “arbitration” in atempora dimension. In fact, as other concepts have, the
notion of arbitration has evolved and changed over time.**® On the other hand, it has to
be observed that there are recognisable traits of arbitration which were present in the

past and are still present today.

Arbitration is an institution which preceded courts*®® and which must have existed since
the dawn of commerce.'® Yet shortly after the appearance of State courts, arbitration
assumed the position of the younger (and weaker) brother and it was reduced to an
exception, the limits and the functioning of which have been firmly controlled by the
courts themselves.’®* However, while not too long ago the domain of international
trade was dtill seen as the only area where arbitration was the dominant method of
settling disputes,*®* more recently, in particular considering the developments in the

185 | alive/Poudret/Reymond, p. 270.

187 See Rigozzi, para. 671.

188 Schlosser, Schiedsgerichtsbarkeit, p. 1 para. 1. This “geographical” dimension is discussed al through
the present thesis by its comparative analysis.

189 Jarrosson, Notion, p. 367.

% The thesis was also developed that arbitration stays at the origin of State justice. This view is the one
of B. Matthias and then particularly M. Wlassak—and their followers (e.g. R. Monier and, more recently,
A. Magdelain).

191 See Mustill, History, p. 43.

192 s &rady/Barcel 6/von Mehren, p. 38.

19 1pid.
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fields of sport and investment arbitrations, it has been observed that arbitration has
developed into the most common method for generally settling international
disputes.®*

During this time not only the areas in which arbitration is applied and its functions have
changed, but the consensual character of arbitration has also undergone a
transformation.

2.1.  Thetraditional concept of arbitration

At the outset any decision to make recourse to arbitration was taken by the parties after
the dispute had broken out (compromis arbitral). Arbitration had, therefore, a pure
consensual character with a peace restoration function.*®

Arbitration was aready known in Mesopotamia.'®

Several examples of conflicts
between States were resolved by mediation or arbitration by athird power.'®” Moreover,
not only Assyrian merchants of the 19" and 18" centuries B.C. frequently resorted to
arbitration, but arbitral procedure was also used in certain areas of family law, in
particular in relation to succession.'®® Pre-Islamic Arabia knew arbitration'®® and the
institution was later kept on and developed in the Islamic world.”® From the beginning
arbitration has been employed in different areas and in different cultures and the issue

of differentiating arbitration from similar institutes™ was not unknown.

Not surprisingly arbitration also made its appearance in ancient Greece, even though it
was not aways easy to distinguish from similar practices such as *amiable
composition” and conciliation.** The concern with re-establishing peace and security
in human relations on the one hand, and the Greek cities hermetic approach to
jurisdictional questions, on the other, allowed both private and inter-state arbitration to
develop into a particularly appreciated and widespread practice which found its apogee

194 K aufmann-K ohler/Peter, p. 186.

1% See Rigozzi, paras 315-316.

19 See Lafont, p. 557.

7 | bid.

198 | afont, p. 558.

% Clay, pp. 3-4.

20 Jakubowski, p. 176.

2! See, e.g. also Gaurier, pp. 189-223, on the question whether the private dispute resolution in imperial
China was arbitration or mediation.

202 \/elissaroupoul os-K arakostas, p. 9.
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with the restoration of democracy around 400 B.C. when the Athenians enacted a lav®®
on private arbitration.”®* In particular, Greek cities gave access to the law to persons and
property which were on the margins, or outside the scope of the application of the law
and thereby protection from the civil courts.®® Therefore, the tendency to extend the
scope of application of the law and of protection by giving the possibility of recourse
to a neutral dispute resolution forum was aready established in the past.

However, arbitration’s major development came under the Roman Empire.®® From a
technical point of view Roman arbitration®®” was founded on two conventions:

- thereceptum arbitri;

- the compromissum.?*®

The arbitral award was definitive and there was no mean of reformation appea (ex
sententia arbitri ex compromisso ... appellari non posse).”® However, the nature of
arbitration was strictly contractual and the respect of the arbitral award could only be
assured indirectly by providing the compromissum with a penal clause permitting, if

necessary, recourse to the actio ex stipulatu to the winning party.?*°

While Byzantine arbitration was based on the Roman model for this institution, an
important characteristic in Byzantium was the implication of members of the Church
acting as arbitrators, and the development of parallel arbitration within Canon law*'—

the rules for such arbitration were different from the legislative rules.*?

This tendency
towards emancipation of arbitration from a dispute resolution system controlled by the

State was therefore a so present in the past.

2.2. Themodern concept of arbitration

With the coming of the modern State justice system, arbitration had undergone a
transformation.*® While the history of arbitration is built on the position of States and
their jurisdictions with regard to the acceptance of this alternative mechanism for

203 preserved by Demosthenes 21.94.

204 \/elissaroupoul os-K arakostas, pp. 19 et seq.

205 See Velissaroupoul os-K arakostas, pp. 9-10.

% Clay, pp. 6-7.

27 On Roman arbitration, see, e.g. de Loynes de Fumichon/Humbert.
28 See Kaser, p. 214.

29 . 2,55(56),1 (Caracalla 213).

210 Rigozzi, para. 317. See also Kaser, p. 214.

21 On arbitration in Canon law, see, e.g. Lefebvre-Teillard.
12 panadatou, p. 349.

23 Rigozzi, para. 318.
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solving disputes,*

the exclusive exercise of public power on which State justice is
based does not necessarily enter into conflict with arbitration whose origin is purely
consensual.?*® Indeed in medieval England, where recourse to arbitration was common,
there was a healthy and continuous working relationship between judges and arbitrators,
and judges in al the King's courts often acted as arbitrators, both informally and
formally.?® However the relationship between the courts and the arbitral process was
much closer under the English system than was the case in mainland Europe where
there was the tendency to favour what, in current jargon, would be called “institutional”
arbitration.?” Different legal traditions have, therefore, influenced, and they still

influence, different perceptions of arbitration.

Later, the struggle that many legal orders went through to establish a monopoly of the
administration of justice in the central political authority left a residual government
antagonism towards—and a related tendency to suspect—private tribunals.?®
Neverthel ess, with time the State has begun to develop ajudicia control of the awards
and to recognise that decisions taken by individuals may under certain conditions have
the same effects as judgments taken by its own tribunals: it is the consecration of the

jurisdictional function of arbitration.?*

The aftermath of the First World War then saw the rise of idealistic internationalism
which provided fertile soil for the growth of an international spirit in the field of
commercial arbitration.” Two features may be particularly mentioned in this context:

- Theinauguration of the | CC, with its associated Court of Arbitration.??* Indeed, the
rule of law in transborder arbitration has been substantially influenced by private
arbitration institutions.???

- The emergence over the past decades of a network of international instruments
pertaining to international commercial arbitration, as a result of which arbitration
agreements have become reliable, whereas arbitration awards have become more
efficient (more readily enforceable) than court decisions on the international

scene

214 See Bernardini, Justice arbitrale, p. 14.

5 Rigozzi, para. 318.

216 Roebuck, Sources, p. 259.

27 See Mustill, History, pp. 44 et seq.

218 \/ drady/Barcel 6/von Mehren, p. 51.

9 Rigozzi, para. 319.

20 Mustill, History, p. 48.

2L | bid.

%22 Carbonneau, Arbitration, p. 27. See dso, e.g. the LCIA.

23 Most importantly, the 1958 New York Convention, the 1961 European Convention on International
Commercial Arbitration and the 1965 ICSID Convention (V &rady/Barcel 6/von Mehren, p. 39).



In commercia arbitration today the parties mainly agree to make recourse to arbitration
before the dispute has broken out (generally by inserting an arbitration clause into the
main contract), reducing therefore the pure consensual character of arbitration.?*
Indeed, the acceptance of and recourse to arbitration are often a necessary pre-
condition to entry into the international market-place.?

Also the UNCITRAL Mode Law's progressive, modern arbitration regime has had
considerable influence on State arbitration laws both through direct adoption or more
indirectly.?® It has been designed to provide States with a highly advanced statutory
framework of arbitration lawv—in effect to make it possible, especialy for developing
States, to become instantly supportive of arbitration and thereby able to participate in
transborder commerce.?’

The tendency towards acceptance and facilitation of arbitration as an essentially
party-designed and controlled dispute resolution mechanism, in full flood as the 1980s
began, has continued unabated.?® In the described development two doctrines,
apparently linked, but in fact almost entirely distinct, have come up:

- the concept of a“transnationa” procedural law; and

1 229

- the concept of “the new lex mercatoria” =~ which is concerned with substantive not

procedural law.?*

The need for emancipation from the State justice system, per definitionem national,
has, however, not only been of extreme importance in the context of international
trade, but even more in the domain of international economic relations with the
involvement of national States themselves as economic actors, where reasons related to
neutrality are essential. Furthermore, considerations related to a speedy resolution of the
disputes”™" and of having the most possible uniform decisions are important in the field
of gport arbitration. Finally, reasons about efficiency have led to the consideration of
arbitration as an appropriate means to solve, for instance, consumer disputes.”*

4 Rigozzi, para. 319.

%5 See also Carbonneau, Arbitration, p. 25.

226 \/ drady/Barcel 6/von Mehren, p. 57.

227 Carbonneau, Arbitration, p. 26.

228 \/ drady/Barcel 6/von Mehren, p. 57.

2 On lex mercatoria, see, e.g. Berger, Law Merchant; Carbonneau, Lex mercatoria; Cremades/Plehn;
Dasser; Goldman, Applicable law, Frontiéres, Lex mercatoria, Perspectives, Kahn, Lex mercatoria;
Kahn, Pluralisme; Lando; Lowenfeld; Mustill, Lex mercatoria; Paulsson, Lex mercatoria.

20 Mustill, History, pp. 51-52.

! See for the Olympic Games, Kaufmann-Kohler, Olympics.

2 On arbitration of consumer disputes, see, e.g. Brafford.
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2.3. New fields of arbitration

al, > it has been

Although it is a commonplace to say that arbitration is consensu
observed that in the new fields of arbitration thereisto a certain extent a declinein the
consensual character of arbitration.?* In the meantime, however, there is a general
growing consensus with respect to the choice and use of arbitration as the most

common method for settling international disputes.*®

2.3.1. Arbitration based on international treaties

The resolution of international investment disputes has been seen as “new territory for
international arbitration”.?*® Indeed, in the many international treaties, of which the best
known are the NAFTA and the ICSID, the preferred dispute resolution mechanism is
arbitration, whether institutional arbitration®’
disputes differ in several respects from ordinary commercial disputes,® and it has been

or ad hoc arbitration.”® Investment

observed that with investment arbitration the circumference of arbitration’s scope of
application has been widened to include disputes of a mixed political and commercial
character.*® However, the greatest difference to commercia arhitrations is the source

of the tribuna’s power.?*

While commercial arbitrations require an arbitration
agreement between the parties, investment arbitration may be possible without such an

arbitration agreement in the ordinary sense.?*

An impressive number of investment laws, bilateral investment treaties (BITs),** and
multilateral investment treaties or instruments (MITIs)*** implement a process which

%33 paylsson, Privity, p. 234.

% Rigozzi, para. 323.

% 50, e.g. also Kaufmann-Kohler/Peter, p. 186.

%% See Paulsson, Privity, p. 234.

%7 For example, arbitration under the auspices of the ICSID, under the ICC Rules or under the SCC
Rules.

28 For example, arbitration under the UNCITRAL Arbitration Rules. See Lalonde, p. 191.

2 See e.g. Lew/Mistelig/Kroll, paras 28-8 et seq.

0 Carbonneau, Arbitration, p. 41.

1 ew/MisteligKroll, para. 28-11.

22 | bid.

3 B|Ts have proliferated over the last three decades (Lew/Mistelis’Kréll, para. 5-5). At the end of 2006
there were 2,573 BITs (see UNCTAD, Recent developments in international investment agreements
(2006-June 2007), 1A Monitor No. 3 (2007), available under:

http://www.unctad.org/ Templ ates/Startpage.asp?intltemI D=2310 (last accessed 22 July 2008).

2 For examples of MITIs, see, e.g. Laonde, pp. 190-191, and Cremades, pp. 160-161.
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allows private complainants direct access to arbitration against a State and public
authorities, irrespective of the existence of a contractua agreement to that effect.?*
Through this new type of investment conventions we have entered the era of arbitration

4%__or arbitration

without contractual relationship between the parties to the dispute?
without privity.?*’ It is nothing short of a revolution of the (traditional) arbitration
theory, which postulates that arbitration is the product of a contract: either an arbitration

clause for future disputes or an arbitration agreement for existing disputes.**®

In the overwhelming majority of the treaties the provisions set forth the consent of each
State to the submission of such disputes to one or more forms of arbitration specified
in the treaty, and, in the event of a dispute with the State, the investor concerned may
resort to the appropriate form of arbitration on the strength of the State’s consent in
the treaty.?* The expression “on the strength of the State’s consent” denotes the concept

» 250

of “advance consent contained in thousands of BITs by which States offer their

consent to investors to refer future investment disputes to arbitration.?*

The provisions provided in investment laws or treaties by which a State generally agrees
to arbitrate investment disputes constitute a unilateral standing offer to arbitrate with

any party fulfilling the requirements.*?

The State gives its general-abstract consent to
arbitrate.”®® The offer is accepted by the investor, who therefore consents to arbitrate,
when it initiates arbitration proceedings against the State®®* While there is no
arbitration agreement in the traditional sense, the resolution of a dispute by private
judges without the parties consent would not be arbitration.”®® Moreover, in
investment arbitration a clear and unavoidable attempt to emancipate arbitration from a
State justice system is given.?® It has also been said, about this technique, that it implies
consent more than it requires an express and specific manifestation of it.%’
Furthermore, the vast majority of these international instruments have one common

feature: the dispute-settlement provisions require the consent of the State party, before

3| alonde, pp. 189-190.

246 \\erner, Trade Explosion, p. 6.

7 paulsson, Privity, p. 234.

28 \Werner, Trade Explosion, p. 6.

9 Teitelbaum, p. 226.

%0 See Dol zer/Stevens, p. 132.

#! Teitelbaum, p. 226. See also Parra, ICSID.
2 Cremades, pp. 160 et seq. and Lew/Mistelis/Kréll, para. 28-12.
23 See under 1.5.
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26 | pid.
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the investor is able to avail itself of one form of arbitration or the other.®® It is
because of this asymmetry between the consent of investors and the advance consent of
host States that investment arbitration has also been described as “arbitration without
privity” . >

In investment arbitration we do not only assist a phenomenon that | would call the
“verticalisation” of arbitration, but also the declining importance of the classic
“mirror arbitration” scheme. Whereas the classic theory (commercia arbitration)
postulates the equal situation of both contracting parties, in which each of them can
initiate arbitration proceedings and each of them, if a defendant, can counterclaim,
under the new generation of investment conventions, it is not so: only the aggrieved
investor can bring a claim, and whether the defending State can bring a counterclaim is
unclear.” This new reality, under which our traditional understanding of arbitration
is challenged, has steadily expanded, and it has been observed that it could result in a
paralel and autonomous international arbitration framework giving unprecedented
power to individual complainants against States.?**

While in investment arbitration the issue is primarily that parties consent to arbitration
isnormally not expressed in an arbitration agreement in the classical sense, the situation
in what in the thesis is called induced arbitration is rather inverse in the sense that the
issue of the substantive validity (consent) of the arbitration agreement arises above all.

2.3.2.  Induced arbitration®?

2.3.2.1. Genera

The doctrine has often raised the question: is it still considered arbitration when a party
has certainly concluded an arbitration agreement, but did not really have a choice
other than to do s0?® The issue, which in the commercia domain has been
traditionally raised with regard to the arbitral tribunals of the Chambers of

28 K aufmann-K ohler/Stucki, Foreword, p. 1.

%9 Teitelbaum, p. 226.

260 \\erner, Trade Explosion, p. 6. See under V.11.3.3.

%1 alonde, p. 190.

%2 | yse the expression “induced arbitration” and not “forced arbitration”, because some French authors
employ the French diction “arbitrages forcés’ rather for “mandatory arbitration” (see, e.g. Jarrosson,
Frontiéres, p. 20). On the other hand, Rigozzi utilises the diction “arbitrage forcé€” for what in thisthesis
is called “induced arbitration”.

%63 Rigozzi, para. 475.
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Commerce of those nations that were part of the former Eastern Bloc®® and is still

® is dso of

important today in cases relating to the People’s Republic of China,®
relevance in the domain of sport arbitration®® as well as in consumer transactions or
working contracts arbitrations. In all these domains a cutback of the consensual nature

of arbitration can be perceived.

In relation to sport arbitration it has, for instance, been observed that when one
examines the circumstances of the purported consent to arbitration, it often appears to
have been entirely fictional.*®” However, it is not only the consensual basis® of
arbitration which has been questioned. Indeed, considering that the procedures devised
by most sports federations appear to be so connected to the organisation that no outsider
has the remotest chance of standing on an equal footing with his adversary—which is of
course the federation itself. It has also been argued that to speak of a consensual process
seems an abuse of language.?®®

2.3.2.2. Arbitration based on an arbitration agreement contained in articles of
association

Arbitration can result from the acceptance of pre-existing articles of association of legal
entity or from a set of rules governing joint ownership that contain an agreement to
arbitrate.”® Such arbitration should, however, not be confused with decisions taken by
the bodies of legal entity, in particular by sports or professional associations.””* A
typical example of arbitration based on an agreement contained in articles of association
is arbitration before the Court of Arbitration for Sport (CAS).?”? Indeed, the articles of
association of the sport federations often provide for appeal to the CAS?"® against their
decisions.”™

In reality the problem in this context is less the circumstance that arbitration is based on
articles of association, but rather the fact that the athletes who wish to participate in

264 Goldman, RCADI, p. 353.

%65 On thisissue, see under V. 1.

%6 See Rigozzi, para. 475.

%7 paylsson, Sport disputes, p. 361.

%68 See the expression used by Paulsson, Sport disputes, p. 361.
269 paylsson, Sport disputes, p. 361.

270 See also Poudret/Besson, para. 5.
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%2 See also Rigozzi, para. 473.

%3 On the appeal arbitration procedure before the CAS, see Articles R47 et seq. CAS Code.
%" poudret/Besson, para. 5.
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sport competitions, especialy at a professional level, will not have any other choice
than to adhere to the articles of association of a particular sport federation.?” In other
words, it is again the problem of what | have called “induced” arbitration.?”

2.3.2.3. Comments

The question which seems to be of importance here is whether in the presence of an
arbitration agreement it is really necessary to examine the circumstances in order to
gualify arbitration as a consensual dispute resolution mechanism. | do not think so.
Indeed, also in commercia arbitration there may be situations in which the examination
of the circumstances would lead to the conclusion that consent is fictional. This could,
for instance, be the case in a monopolistic market where an enterprise necessarily has to
buy goods from a monopolistic supplier, and the two parties have concluded an
arbitration agreement “suggested”’®’’ by the monopolist. In such situations consent
might have to be considered far more fictional than in circumstances where, for
example, a consumer signs an arbitration agreement contained in a contract of adhesion
for the buying of goods whose market structure is characterised by the presence of
(quasi) pure competition.

In the United States the courts consider that the economic supremacy of one of the
parties should be considered a quite normal circumstance?® Indeed, it has been
observed that the dramatic shift in attitude in the US courts towards arbitration and
towards the enforceability of contracts to arbitrate makes it almost certain that even
adhesive contracts imposed on persons with no redlistic aternatives but to sign them
will be treated as enforceable agreements to arbitrate, at least in any situation in which
the arbitration process meets at least minimal standards of due process.?”®

The issue here is essentialy one of the abuse of a dominant position in a particular
market, or of other behaviours which can be taxed as anti-competitive practices leading
to such a dominant position, and it should therefore be considered by competition or
antitrust legidlations. In fact, it cannot be that, for instance in cases of consumer
arbitration, arbitration as an aternative dispute resolution system has a changeable

%> See also Rigozzi, para. 474.

%% | bid. Rigozzi speaks of “arbitrage forcé’.
2 Or induced.

%8 Rigozzi, para. 813.

" Haagen, p. 3.
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qualification depending on the market structure of the good or service that a consumer is
buying. The question about qualification should only depend on the existence of what
is considered the cornerstone of arbitration, i.e. an agreement to arbitrate, from the
functions of which arbitration fulfils and from the way in which thisis done (therefore,
the meeting of minimal standards of due process).

On the other hand, issues regarding the validity of arbitration agreements may arise.
Indeed, the importance of the expression “the circumstances of the purported consent”
used by Paulsson, when speaking about the fact that consent in sport arbitration is

fictional %%

is that it implies that the focus on consent is shifted from the question
about the qualification of arbitration as a consensual dispute resolution mechanism
to one of the validity of the arbitration agreement. With respect to the validity of
arbitration agreements, Rigozzi has rightly observed that a tendency can be perceived to
minimise the role of consent when looking at the validity of the arbitration agreement
and considering the situations in which one party can legitimately force another party to
accept arbitration.®®* This evolution can be seen in Germany where the old section
1025(2) ZPO?*? received a much more restrictive interpretation by the courts and was

then abolished.?®

2.3.3. Mandatory arbitration

In the domain of mandatory or compulsory arbitration consent to arbitration becomes
completely irrelevant. In fact, it is the State itself that decides that some disputes have
to be compulsorily submitted to arbitration. This type of arbitration is not based on an
arbitration agreement between the parties, but on alegislative act imposing upon them
that the dispute has to be resolved through arbitration.?

285 it has been noticed that thereis a

While mandatory arbitration was present in the past,
growing tendency toward compulsory arbitration forms and also the phenomenon of

using the word “arbitration” to label dispute resolution mechanisms which are not based

280 paylsson, Sport disputes, p. 361.

%! Rigozzi, para. 813.

%82 According to old section 1025(2) ZPO if one party took advantage of his dominant economic or social
position to procure the other party’s agreement to arbitratation or to obtain, with respect to possible
proceedings, a superior position (Ubergewicht), especially in the selection of arbitrators, the agreement
was unenforceable (see Varady/ Barcel6/von Mehren, p. 54).
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Huys/Keutgen, No. 7, pp. 5-6 with references).
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on parties consent.”® A “new field” where this evolution can well be seen is sport
arbitration.®®” Indeed, the trend of creating arbitration mechanisms through legislative
acts for resolving sport disputes seems to generalise. Although here arbitration is not
based on parties’ consent, there is no doubt that the jurisdictions of the States, whose
law imposes recourse to arbitration in the field of sport, will consider these
proceedings as true arbitrations.?®® The most significant area in sport with compulsory
arbitration is now the World Anti-Doping Code (WADA-Code)?®® which designates the
CAS as the exclusive competent instance to hear appeals in cases relating to doping
arising from competition in an international event or in cases involving international-
level athletes.®® In fact, with the transposition of this provision into different national
legislations, arbitration before the CAS is de facto compulsorily provided for by the

291
law.

Following the classical characterisation of arbitration as a consensual dispute resolution
mechanism, in the legal doctrine it has been considered that arbitration which is
compelled by the law is not true arbitration, but rather a type of “jurisidictions
d exception” where the power to judge has been delegated by the State and for which
the legislator has decided to apply partly or completely the regime of arbitration.** For
Jarrosson the fact that the denomination “arbitration” is used while renouncing the
parties’ consent to arbitration excludes the qualification of arbitration.”

On the other hand, scholars have remarked that compulsory arbitration does exist and
that, nationdly, it is used as a supposedly cheap and informal method of resolving
disputes in particular areas.® In the doctrine the view has been expressed that as far as
the law gives freedom to the parties to nominate their arbitrators and decide about the
procedure to be applied in the course of the proceeding, compulsory arbitration
represents a specia type of arbitration.® In order to back this view, it has also been
argued that by rendering compulsory arbitration in a particular domain the State
includes in some way this type of arbitration in the application field of the law of

%6 See Jarrosson, Frontiéres, p. 15.

%7 Seg, e.g. in the United States the Ted Stevens Olympic and Amateur Sports Act, in particular its section
220509 of the United States Code.

%88 See Rigozzi, para. 470.

% The World Anti-Doping Code is mandatory for the whole Olympic Movement (see Rule 44 of the
Olympic Charter).

?%'See Article 13.2.1 WADA-Code.

#! Rigozzi, para. 472.

%2 Jarrosson, Frontiéres, p. 20.

293 See Jarrosson, Frontiéres, pp. 20-21.

2% Redfern/Hunter/Blackaby/Partasides, para. 3-01, footnote 3.

2% Rubino-Sammartano, Arbitration, pp. 27-28.
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arbitration, so that the question of qualification as arbitration in the sense of this
legislation has not got real scope.”® Furthermore, it has been sustained that in the sport
field, while arbitration is imposed by the State, it is not a lesser private dispute
resolution mechanism. Indeed, the AAA arbitrators which are empowered by the Ted

Sevens Olympic and Amateur Sports Act®®’

to decide on the participation on the
Olympic Games remain individuals which are not vested with any prerogative of

public power >

It appears that the different positions on how mandatory arbitration should be
considered also have something to do with the juridical (only juridical?) nature of
arbitration.

3. THE JURIDICAL NATURE OF ARBITRATION

Four theories have been suggested with respect to the juridical nature of arbitration: the
contractual, the jurisdictional, the mixed or hybrid, and the autonomous theory. These
theories am to show how the international arbitration process, with extensive
detachment but with some recognition and support required from the national legal
system, can be explained in light of the sovereignty and control of the national lega
order, or, in other words, how the legal system relates to the arbitration mechanism.?*

No one viewpoint has received universal support in theory or practice, and even at a
regional level States treat the juridical nature of arbitration in a different manner.>®
Nevertheless, it has been observed that:

“La principale différence entre le modéle américain et le modéle européen de

I'arbitrage tient cependant a ce qu'aux Etats-Unis, I'aspect conventionnel est de loin

prédominant” >

These theories ignore, or at least do not fully correspond with, what happens in the red
world of international commercia arbitration. However, one needs to consider these
theories and their effect on contemporary international arbitration practice, because

2% Rigozzi, para. 471.

27 See sections 220501 et seq. of the United States Code.
%8 Rigozzi, para. 480.

29| ew/Mistelig/Kroll, paras 5-4 et seq.

39 | id.

0! Rau/Pédamon, p. 452.
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there may be practical consequences in following one rather than another.3%
Nevertheless, as it is not fully settled whether arbitration is of a contractua,
jurisdictional or mixed nature, one should not unduly favour the contractual over the

jurisdictional element.**

3.1. Thejurisdictional theory

The jurisdictional theory is based on the quasi-judicia role of the arbitrator, as an
aternative to the local judge and with the acceptance of the local law, and relies on
State power to control and regulate arbitrations which take place within its
jurisdiction.®*

In the first half of the 20" century Lainé and other French authors were particularly
concerned with discerning whether an arbitral award rendered abroad had to be enforced
in accordance with the procedure applicable to foreign judgments or that used for
contracts.*® While Lainé accepted that the source of the arbitrator’s authority was the
parties’ agreement, he sustained that the activity performed by the arbitrators was that of
judging and that, consequently, the arbitra award was not a contract but rather a

judgment.3®

In Del Drago®”’

it was then pointed out that an arbitral award (like a judgment) is not
self-executing: if not voluntarily given effect by the parties it will have to be enforced
by the courts®® So at least at the stage of enforcement it is evident that the

jurisdictional theory stands only with the support of the latter.>*

Later, Pillet suggested that once the arbitrators had been appointed, as long as they did
not decide an issue they had not been asked to, the arbitration agreement was
completely irrelevant.®'® The latter’s sole function was to put the arbitration in motion,

%02 See dlso Lew/MisteligKréll, paras 5-6 and 5-7.

%03 Mistelis, Lex arbitri, p. 159.

%4 ew/Mistelig/Kroll, paras 5-9 and 5-11.

%% Samuel, Jurisdictional Problems, p. 51.

3% | ainé, pp. 650-653. See also Samuel, Jurisdictional Problems, p. 53.

%7 CA Paris, 10 December 1901, Clunet 314 (1902). See also the discussion in Rubellin-Devichi, para
10-11; Schlosser, Schiedsgerichtsbarkeit, para. 41.

3% | ew/Mistelig/Kréll, para. 5-12.

39 | pid.

310 pij|et, p. 537.
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after which the proceedings developed a life of their own.3 However, Pillet’s strict
separation of the agreement to arbitrate and the award was criticised, because it reflects
neither arbitral practice nor arbitration laws.3*?

Today, Article V(1)(d) NYC illustrates clearly the importance of the parties

313 Therefore, it has been underlined

agreement with respect to the arbitral procedure.
that right up until the delivery of the final award, the arbitration agreement exerts a

powerful influence on the proceedings.®*

A second line of thought, of the followers of the jurisdictiona theory, stressed the
source of the arbitrator’s powers as being the State rather than the parties’ arbitration
agreement.®™ This position iswell illustrated by Motulsky:

“Les arbitres sont des particuliers, auxquels I'ordre juridique permet d'exercer une

fonction qui est en principe réservée a I'Etat” .3

This leads to Mann’'s famous formula, “lex facit arbitrum’.>}” At the heart of Mann’'s

318

view is the premise that®™ every sovereign State is entitled to prohibit or permit the

carrying-on of any activity within its territory, and that, therefore, each arbitral proceeding

is subject to the law where it takes place.*™®

One implication of Mann’s argument is
that although the arbitrator is usually required to obey the will of the parties, as
expressed in their arbitration agreement, this is due solely to the fact that the lex loci
arbitri*® stipulates, in the particular case, that he should do s0.*** Following Mann’s
view, arbitration detached from all municipal laws is a myth, or at least only exists by
virtue of permission granted by the lex loci arbitri.*? On the other hand, it has been
observed that Mann gives insufficient consideration to the role of the parties’ arbitration

agreement.*®

31 pi|let/Niboyet, p. 724.

%12 See Rubelin-Devicchi, p. 17.

%13 Samuel, Jurisdictional Problems, p. 54.

| bid.

315 See also Samuel, Jurisdictional Problems, p. 55.

316 Motulsky, p. 14. See also Samuel, Jurisdictional Problems, p. 55.
37 Mann, p. 159.

%18 possibly, subject to the rules of public international law.

%19 Samuel, Jurisdictional Problems, pp. 56-58.

%29 On the role of the lex loci arbitri in international commercial arbitration, see also Goode; Mistelis, Lex
arbitri.

! See Mann, pp. 160 et seq.

%22 | bid.

323 See Samuel, Jurisdictional Problems, pp. 59-60.
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In practice the jurisdictional theory can most clearly be seen in countries where
arbitration institutions were/are attached to the nationa Chambers of Commerce and,
thus, retain a close connection with the State, as wag/is the case in severa former

324 Moreover the

socialist countries and some others considered to be emerging markets.
theory finds expression in a number of legal issues relating to the arbitration process,
such as the immunity of arbitrators, or in the provisons about the independence,

impartiality and neutrality of arbitrators.®®

3.2.  Thecontractual theory

The contractual theory emphasises that arbitration has a contractual character: it has its
origins in and depends, for its existence and continuity, on the parties agreement.>?
The exponents of this view deny the primacy or control of the State in arbitration and
argue that the very essence of arbitration isthat it is*” created by the will and consent of

the parties’ %

Originaly, the supporters of the contractual theory considered that an award was a
contract made or completed by the arbitrators as agents (or “mandataires’) of the
parties.?® However, in his opinion for the court in the Del Drago case,**° Lainé showed
the weaknesses in the classical version of the contractual theory.3*

The French Cour de cassation in Roses®" |ater formulated the ratio of the contractual
theory in the following way: “Arbitral awards which rely on an arbitration agreement
constitute a unit with it and share with it its contractual character”.3* Therefore, without
subscribing to the idea that the arbitration award is a contract made by the arbitrators
who act as agents of the parties, the Cour de cassation stated emphatically that
arbitration has a contractual starting point and that the award is, in principle, of a
contractual nature too.*

¥4 See Lew/Mistelis/Kréll, para. 5-15.

25 | hid.

%26 | ew/Mistelig/Kroll, para. 5-16.

%27 See US judgment, Reily v. Russel, 34 Mo 524 (1864) 528 (ibid.).

28 See, e.g. Merlin, pp. 139-150.

329 CA Paris, 10 December 1901, Clunet 314 (1902).

30 See in particular Laing, pp. 650 et seq.

¥ Cas., 27 July 1937, Roses v. Moller et Cie, | Dalloz 25 (1938). See also discussion in Klein, 47 Rev.
crit. dip. 255 (1958) 255-256; Rubellin-Devichi, paras 12-13, 36; Schlosser, Schiedsgerichtsbarkeit, para.
41.

%2 Samuel, Jurisdictional Problems, p. 36.

33 ew/Mistelig/Kroll, para. 5-17.
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Taking into account Lainés critique, a number of 20" century scholars™* have,
nevertheless, argued that arbitration is still essentially private and/or contractua in
nature, belonging to the law of obligations rather than that of procedure.®* In particular
for Klein, arbitration consists of a number of contractual acts, tightly linked to each
other.®* But also in more recent times the contractual nature of arbitration has been
stressed:

“In drafting the award the arbitral tribunal needs to have in mind the people who are to
read it. The parties come first. The award is intended for them. They contracted for
arbitration. The award is the result of that contract or the relationship or circumstances
that led to the arbitration” .3

However, while this last passage shows the importance of the parties and of the contract
to arbitrate, the words “or the relationship or circumstances that led to the arbitration”
brings the awareness of the declining importance of the contract intended in the
classical sense to light. Yet, the declining importance of the contract to arbitrate
intended in the traditional sense goes hand in hand with the increasing significance of
the question on consent to arbitration—this is independently from the fact of whether
the consent is expressed in a classical arbitration agreement or not.

In the past Merlin®® and Foelix,**® when considering the arbitral award as a contract,
regarded compulsory arbitration as outside their definition.>*° Also, more recently, it has
been reaffirmed that the resolution of a dispute by private judges without the parties
consent is not arbitration.*** Or, with the words of Jarrosson:

“Quant a l'origine volontaire de la mission de I'arbitre, elle est, elle auss, essentielle.
Les arbitrages forcés ne sont donc pas de véritables arbitrages, mais une variété de
juridictions d'exception, .... En bref, saffranchir de la volonté des parties pour le

recours a |'arbitrage exclut la qualification d'arbitrage” .>*

Moreover, considering investment arbitration, it has been suggested that we are now in
an era of arbitration without contractual relationship between the parties to the

%4 See, e.g. Klein, pp. 49 et seq. and pp. 186 et seq.

%3 samuel, Jurisdictional Problems, pp. 39 et seq.

%% | bid.

%7 |_loyd/Darmon/Ancel/Dervaird/Liebscher/Verbist, p. 27.
38 Merlin, p. 139.

%9 Foelix, pp. 463 et seq.

0 Samuel, Jurisdictional Problems, p. 35.

¥ See Lew/Mistelig/Kroll, para. 5-21.

2 Jarrosson, Frontiéres, pp. 20 et seq.
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dispute®*—or arbitration without privity.>** This tendency is well illustrated in the
“unilateral commencement of proceedings’ provided for in the ICSID Convention, as
well as in certain bilateral treaties and national investment laws, the NAFTA and the
Energy Charter Treaty.**> However, it was rightly observed that although there is no
arbitration agreement in the traditional sense, the resolution of a dispute by private
judges without the parties’ consent is not arbitration.*

On the other hand, in some jurisdictions, particularly in the United States and France, the
contractual component in commercia arbitration is still very important. Indeed, in the
United States while the double nature—contractual and jurisdictional—of arbitration is
perfectly admitted, it has been observed that the main difference between the American
approach and the European one is that in the United States the contractual aspect is by
far predominant.

3.3.  Themixed/hybrid theory

Elements of both the jurisdictional and the contractual theory are to be found in modern
law and practice of international commercial arbitration. The basic idea of the
mixed/hybrid theory developed by Sauser-Hall iswell illustrated by this passage:

“Bien que puissant son efficacité dans I'accord des parties qui se manifeste par le
contrat d'arbitrage, il [I'arbitragel a un caractére juridictionne impliquant
I’ application de régles de procédure” 348

Sauser-Hall treated the arbitration agreement as similar to an exclusive jurisdiction
clause, in that the decision-making powers of the municipal courts were substituted for

those of the arbitrators.®*

As a result, the conditions for the validity of the arbitration
agreement depended essentially on private law, but procedural law applied to the
removal of nationa court jurisdiction and the judging of the dispute involved in the
arbitral process.®® According to the mixed theory we have, therefore, a private justice

system created by contract.*** Or, as Motulsky put it:

3 Werner, Trade Explosion, p. 6.
¥4 paulsson, Privity, p. 234.

5 | ew/MisteligKroll, para. 5-21.
8 | bid.

¥ Rau/Pédamon, p. 452.

8 Sauser-Hall, p. 471.

9 See Sauser-Hall, p. 531.

%0 Sauser-Hall, p. 552.

®1 | ew/Mistelig/Kréll, para. 5-26.
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“L'arbitre est un juge privé” .2

Klein and Rubellin-Devichi rgected the use of the exclusive jurisdiction clause anaogy,
arguing that the arbitral clause created a private jurisdiction as well as excluding that of
the municipa courts.**® Moreover, Klein and Rubellin-Devichi have aso criticised
Sauser-Hall for separating the contractual and procedural elements of arbitration.*** On
a purely practical level, the disadvantage of this separation of the arbitration agreement
from the procedure is, as Mustill (then) J. pointed out, “that this piles up the proper laws
absurdly high”, capable of producing four different legal systems which have to be
considered.®

Subsequent followers of the mixed theory, such as Motulsky,** have toned down
Sauser-Hall’s distinction of the contractua and procedural aspects of arbitration,
contenting themselves with indicating the predominance of the contractual features at
the beginning of the arbitral process, and the procedura matters once the arbitration
proceeding has begun.®’

An effect of the hybrid or mixed theory is to acknowledge the strong, though not
overwhelming, connection between arbitration and the place where the tribunal has its
seat.®® While he has aso been criticised for doing so, Sauser-Hall believed in
submitting arbitration to the laws of its seat.*® The main reasons which have been
individuated for giving the lex loci arbitri such prominence are: that the arbitrator’s
right to make binding adjudications derives from a delegation by the State of its
exclusive powers in this field, that every act is subject to the law in force where it
occurs, and that, in the vast majority of cases, the application of the law of the seat and
the use of its courts works more efficiently and justly than any other system.3®

It has been argued that while the consensual nature of arbitration is instrumental in
initiating arbitration proceedings, after proceedings have commenced, the parties have

%2 Motulsky, p. 46.

%3 Klein, p. 267; Rubellin-Devicchi, p. 95.

%4 See Klein, pp. 200-201; Rubellin-Devicchi, pp. 17-18, 29, 88-89.

%5 Black Clawson International Ltd. v. Papierwerke Waldhof-Aschaffenburg A.G. [1981] 2 Lloyd's Rep.
446 at p. 455. As Samuel, Jurisdictional Problems, footnote 200 at p. 62, pointed out, this case shows
how under Sauser-Hall’' s scheme, which is essentially that adopted in England, four different laws may be
applicable, namely the lex fori, the proper law of the main contract, the proper law of the arbitration
agreement and the procedural law of the arbitration. See al'so Rubellin-Devichi, p. 111, for asimilar view.
%6 See in particular Motulsky, p. 31.

%7 Samuel, Jurisdictional Problems, p. 62.

%8 | ew/Mistelig/Kréll, para. 5-26.

%9 Samuel, Jurisdictional Problems, p. 63.

%0 Sauser-Hall, pp. 531 et seq.
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only limited autonomy and the arbitral tribunal is empowered to make important
decisions.**! On the other hand, it was also rightly observed that the parties contract
operates right up to the time the award is enforced.*®® Thus, both the contractual
origin and the jurisdictional function have an important influence on arbitration.
Nowadays, the mixed theory still influences the way of describing the chronological
course of the international commercial arbitration process:

“International commercia arbitration is a hybrid. It begins as a private agreement
between the parties. It continues by way of private proceedings, in which the wishes of
the parties are of great importance. Yet it ends with an award that has binding legal
force and effect and which, on appropriate conditions, the courts of most countries of
the world will recognise and enforce. The private process has a public effect,
implemented with the support of the public authorities of each state and expressed
through its national law” %

In conclusion, it can be observed that such hybrid situations de facto exist, as can be
seen in the cohabitation of the jurisdictional approach of the New Y ork Convention with
the contractual approach followed by French law®** or in the United States.>®

34. Theautonomoustheory

From the 1960s a growing disenchantment with the traditional way of anaysing
arbitration in terms of contract and jurisdiction has led some jurists to look beyond the
structure of the arbitration to its social and economic context.**® The autonomous theory
considers that arbitration evolves in an emancipated regime and, thus, has an
autonomous character.*®” Racine considers that autonomy is present at each stage of the
arbitral process with the autonomy of the arbitration clause, the autonomy of the

applicable law and the autonomy of the arbitral award.**®

The theory was originally developed by Rubellin-Devichi who rejected the mixed
theory on the basis that the concepts of contract and jurisdiction are “antinomiques’ and
observed that:

%1 | ew/MisteligKroll, para. 5-22.

%62 samuel, Jurisdictional Problems, p. 62.

%3 Redfern/Hunter/Blackaby/Partasides, para. 1-19.
%% | ew/Mistelig/Kroll, para. 5-26.

% See Rau/Pédamon.

%6 Samuel, Jurisdictional Problems, p. 67.

%7 | ew/Mistelig/Kréll, para. 5-27.

%8 Racine, p. 311.
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“Or l'arbitrage assume une fonction propre, en droit interne comme en droit
international. ... Ce role particulier fait de I'arbitrage une institution autonome
étrangére au contrat comme a la juridiction. ..., il faut admettre, croyons-nous, que sa
nature n'est ni contractuelle, ni hybride, mais autonome” 369

She argued that the jurisdictional and contractual features of arbitration are so
interconnected that it is impossible and undesirable to try to separate the procedural
and contractual parts of it; moreover, since no distinct segment of the arbitral process
is strictly one or the other, it would distort the nature and hinder the development of
arbitration to apply the rules relating to either procedure or contract to any part of the
arbitral process.®”® Even the award, the jurisdictional element of arbitration par
excellence, betrays its contractual origins when, as is often the case, the giving of
reasons is dependent on the agreement of the parties.®”* Therefore, Rubellin-Devichi
remarked:

“Il est hors de question d'appliquer au compromis le régime des contrats et a la
sentence celui des jugements. La sentence n'est pas un jugement, le compromis n'est
pas un contrat comme les autres’ 32

According to Rubellin-Devichi arbitration has to be seen as a whole rather than in
terms of itsjurisdictional or contractual parts. In so doing the emphasis should be less
on the structure of the institution than on its use and purposes, and arbitral law has to
fulfil users expectations.>”® To Rubellin-Devichi, all that the mixed theory** achieved
was to make arbitration and its rules “proteiforme” or infinitely variable.*” It has also
been rightly observed that autonomy does not mean independence, and that it is
impossible to conceive autonomy as full. Consequently, autonomy is a question of
degree and it would be wrong to think that arbitration is or is not autonomous.*"
Indeed, Racine expressed the view that arbitration can be more or less autonomous.*”’

Rubellin-Devichi sees arbitration as one of the many instruments of the international
legal order, one of whose functions is to develop the lex mercatoria.>”® While Samuel
remarked that the continuing popularity of clearly localised arbitration organisations

%9 Rubellin-Devichi, pp. 363 et seq.

0 1pid., and p. 17.

3! Samuel, Jurisdictional Problems, p. 68.

%72 Rubellin-Devichi, p. 17.

373 See Rubellin-Devichi, p. 18.

3 On the mixed/hybrid theory, see before under 11.3.3.
37> Rubellin-Devichi, p. 364.

376 Racine, p. 308.

3" See Racine, p. 308.

378 Rubellin-Devichi, pp. 123-128.
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tends to refute Rubellin-Devichi’s view,>”

on the other hand, it has been rightly
observed that the autonomous theory has the advantage that it is compatible with the
modern forms of non-national, transnational and delocalised arbitration, as it does not
attach too much value to the seat of arbitration and its law.**° In particular, Goldman

argued that:

“toute recherché d'un systeme de rattachement correspondant a la nature de

I’arbitrage débouche sur I'indluctable nécéssité d'un systéme autonome, et non

national” %!

Rubellin-Devichi also believes that complete autonomy of the will is necessary for the
full development of arbitration.®® By giving the parties the maximum freedom of
choice, user expectations will be satisfied and arbitration will prosper as an
institution.*®

Other scholars®* have also followed a more functional approach in explaining the
nature of arbitration. However, it has been observed that the mgor problem here is that
empirical data which would cast some light on the functions of arbitration is limited and
often quite unrepresentative of the arbitral industry as a whole.*®® Recently, however,
efforts have been made to have more representative surveys.**® Nonetheless, as has been
pointed out, it is also necessary to know what arbitration is from a structural angle

before one can design rules to fulfil its needs.®’ The functional view leads to focus

g’ 388

arbitration more on the users (“to reflect the market plac ) and on the purposes.

Thisisweéll reflected in the following passage:

“International arbitration has developed because parties sought a flexible, non-national
system for the regulation of their commercial disputes. They wanted their agreement to
arbitrate to be respected and enforced; they envisaged fair procedures, fashioned
according to the characteristics of the particular case but not copying any national
procedural system; they expected the arbitrators would be impartia and fair; they
believed the ultimate award would be final and binding, and they presumed that it
would be easily enforceable. Arbitration, organised the way they considered it

appropriate, is how the parties have decided to determine disputes between them” 3%

37 samuel, Jurisdictional Problems, p. 72.
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Luhmann observed, when speaking about legal systems, that people who do not work in
the system appear as “ clients’—thus the main question becomes how the system serves
its client.>® Arbitration has a distinctive element: the users-oriented perspective is
supported by the arbitration’s fundamental principle of party autonomy. On the other
hand, it has to be questioned how far-reaching party autonomy isin types of arbitration
which are not commercial. Have investors, in the case of investment arbitration,
athletes, in the case of sport arbitration, or consumers, in the case of consumer
arbitration, really the same extent of party autonomy?

3.5. Comments

Observing that the traditional theories attempting to explain the juridical nature of
arbitration have been developed focusing on (international) commercial arbitration, it
may be asked whether with the increasing use and importance of arbitration in other
fields (in particular investment arbitration and sport arbitration) other approaches to
describe the phenomenon “arbitration” may be useful. For traditional theories it can
be said that the relationship between State and arbitration is of central importance, in
these further possible approaches the fact that arbitration can be used in different
fields is of mgor significance. The scope for our purpose is, however, primarily to
show the importance of different possible approaches for explaining the relationship
between consent and forms of arbitration which are not commercial and based on a
classical arbitration agreement.

3.5.1. Legal pluralism

It has been argued that the best—and perhaps only—manner to justify in theory an
“own and autonomous legitimacy” of international commercial arbitration is legal
pluralism.** Following legal pluralism all socia bodies may be the source of a legal

order and not only the State.**

Moreover, in a pluralist approach the recognition of
such orders by the State is not a condition of their existence.®* This presupposes a re-

thinking of the traditional State-centric paradigm of law making and a shift towards a

30| yhmann, p. 227.

¥ Rigozzi, para. 342.

92 See Francescakis, Preface; Kahn, Pluralisme, p. 99.
%% Teubner, Legal Pluralism, pp. 278 et seq.
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paradigm of spontaneous creation of law by the international business community.**

The mercantile order is created, elaborated by the enterprises which control
international exchanges, by those that belong to the industrial sector and control the
production unities, by the banks which conduct the monetary and financial flows.>*

Rigozzi suggested that thereis adistinct legal order for each type of arbitration.** The
notion of arbitral legal order would then cover an ensemble of juridical principles which
are necessary and sufficient for the existence of arbitration.®’ The arbitral legal order
would have its source in the will of the parties, and this independently from all national

3% Rigozzi tries with the concept of arbitral legal order, which is autonomous

reference.
from the national legal orders, to reconcile the contractual origin of arbitration, its
jurisdictional function and its autonomous character with respect to the State legal

order.>®

It has also been observed that the development in recent years of the system of
arbitration has been of particular efficacy as an instrument to bypass the State and
interstate juridical orders, thereby possibly breaking the institutional obstacle—which
could have been represented by the State or the international tribunals competent in the
domain of the international economic relations pursuit by private persons—towards the
idea of the existence of alex mercatoria.*®

In the field of sport it is understandable that sport organisations are seduced by the idea
of making recourse to arbitration for guaranteeing in a certain way the tightness of the
juridical order of sport.* Indeed, while the field of (international) sport arbitration is
different from arbitration of international commercial disputes—because of the object of
the dispute—on the other hand it is similar because of the inherent transnationality.**

In investment arbitration the system of arbitration has even been developed by the
States themselves with the conclusion of BITs and MITs. Thus, the States created a
system of dispute resolution which is aternative to the State courts. The investor “of the
other State” may then accept this other aternative dispute resolution system or not.
Sometimes, the investor has even to choose a method of dispute resolution ab initio,

¥4 ynch, p. 28, footnote 136.
3% Kahn, Pluralisme, p. 100.

%% Rigozzi, para. 344.

%7 Coipel-Cordonnier, p. 16.

8 Clay, pp. 215 and 218.
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which precludes him from subsequently re-litigating the dispute in other fora (so-called
“fork in the road” provisions); at other times he must waive his rights to pursue any
other form of dispute resolution, once he has elected to pursue investment arbitration.**
As dready observed: “jurisdiction in international law depends solely upon

consent” .*%*

Rigozzi aso argued that the arbitral legal order is not excluded from entering into
contact with the national legal order.*® Nevertheless, in these situations of conflict the
State legal order does not necessarily prevail over the arbitral legal order.*® Indeed, in
his view, arbitration deploys its effects in its own lega order, and it is ultimately a
hazard or an accident which submits to State courts a dispute which the will of the
parties wanted to have excluded from them.*”

3.5.2. Systemstheory

Systems theory views systems as open to the environment and adaptive. By ceasing to
regard systems as closed, it is possible to focus on the way they interact with their
respective environments, and in particular how they are dependent upon them. It is the
environment which determines the operating conditions of systems, and systems have to
adapt to survive.*®

Given that systems are seen as being both open to the environment and adaptive, it
seems clear that they can be directly influenced, regulated, and even determined, by
their environment. Their very flexibility and adaptability depends upon their being able
to respond to changes in the environment, either by making internal modifications, or by
altering their mode of operation.*®

The distinction between system and environment is a key feature of the open system, as
it focuses attention on concepts like the relationship between input and output, the
ability of a system to adapt to its environment, the re-establishment of equilibrium

43 M cLachlan/Shore/Weiniger, para. 4.52.

4% See McL achlan/Shore/Weiniger, para. 7.168.

“%> See Rigozzi, para. 346.

4% See e,g. Cas. 23.3.1994 Hilmarton v. OTV, Clunet 1994, p. 701 et seq., in which the French Cour de
cassation has justified the recognition and execution (in France) of an arbitral award in spite of the fact
that it had been annulled by the State’s Courts of Switzerland where the arbitral tribuna had its seat
(ibid.).

7 Rigozzi, para. 346, citing Rigaux.

“%8 See Teubner, System, p. 13.
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through control and regulation, or the “rational” organisation of a system towards a
particular end.*

The goal of arbitration functions is to provide a neutral forum to resolve disputes
capable of delivering final and binding awards which are based on a fair tria. In doing
this arbitration has great capacity to adapt:** both historically and especialy in
relation to the externa context within which it has to operate. Arbitration, because of
party autonomy and its consensual nature, is also more “informal” than nationa justice
systems. This also leads to a bigger capacity for adaptation and confers upon arbitration
an advantage when compared to national courts.

The adaptive feature is one of the most distinctive characteristics of arbitration.*? In all
the adaptation processes parties consent seems to play a fundamental, albeit—in the
various fields where arbitration is used (commercia arbitration, investment arbitration,
sport arbitration)—different role. Indeed, the consensual nature of arbitration may be
more (in commercia arbitration) or less (for instance, in sport arbitration) present. This
could be regarded as a sort of “ relativity of consent”. In the extreme case of adaptation,
i.e. mandatory arbitration, the consensual characteristic of arbitration is even
abandoned.

However, while the systems theory may be useful in explaining the cause of the
differences existing in the various types of arbitration as an adaptation process, one may
guestion whether it is really a process of adaptation or rather a process of self-
referentiality.

3.5.3. Sdf-referentiality and autopoiesis

The idea of self-reference and autopoiesis*® presupposes that systems seek the fixed
points of their mode of operation in themselves and not in the environmental

19 See Teubner, System, p. 14.

“I1 1t has been rightly observed that arbitration owes its justification to its adaptability (see Véarady/
Barcel6/von Mehren, p. 39).

42 See for instance, in the field of sport arbitration the observation of Briner, Thoughts, p. 257: “The
particular challenge posed to the CAS system is to adapt traditional arbitration to the specific
environment of international sports”’.

“3 On autopoiesis, see Maturana/Varela. The term Autopoiesis literally means “auto (self)-creation”
(from the Greek: auto—owté for self- and poiesis—rmoinoic for creation or production) and expresses a
fundamental dialect between structure and function. It has been coined as a definition of life by the
Chilean scientists Maturana and Varela. The origin of the term is clearly biological. However, its
usefulness has al so been considered for the understanding of social systems (see Beer and Luhmann).
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conditions to which they adapt themselves as best they can,*** or, to put it more
precisely, they look for those points in a self-description which function as a
programme of internal regulation, organising the system in such a way that it
corresponds to this self-description.*”® It has been observed that the notions of self-
observation and self-description are crucial to the understanding of self-referential
416 4% is indicative

systems.”™ Again, the passage of Lew/Mistelis/Kroll cited under 11.3.

in this respect.

Self-organisation refers to the ability of a system to spontaneously produce an
autonomous order; order is not imposed from the outside, but is produced internally
through the interplay of the components of the system.*® The concept of self-
production is particularly difficult to understand. Indeed self-production appears to
contradict the obvious fact that much of what occurs within a system is brought about

by the externa factors.*'®

What is different, however, is the way in which the
environment influences self-producing law**® and also, possibly, self-producing arbitral

legal orders.**

Self-regulation is the dynamic variant of self-organisation. A system can be described as
self-regulating if it is able to not only build up and stabilise its own structures, but to
alter them according to its own criteria.*?? Autopoiesis™? is a particular combination of
various mechanisms of self-reference, where the self-production of elements can be
regarded as only a minimum condition for autopoiesis.*** In the case of self-
referentiality parties consent may be seen as the foundation stone on which the
ability of the arbitral system to produce an autonomous order rests. However, the
degree of the consensual character for different types of arbitration may vary:
sometimes the contractual characteristics may appear to prevail, at other times the
jurisdictional ones.*®

44 Asitis assumed in open systems.

“15 Teubner, System, p. 15.

16 See Teubner, System, p. 19.

7 See Lew/Mistelig/Kroll, para. 5-30.

“18 See Teubner, System, pp. 19 et seq.

9 | pid.

20 Teybner, System, p. 21.

“2L On arbitral legal orders, see Rigozzi, para. 344, with citations.

2 Teybner, System, p. 20.

42 On the discussion as to whether autopoiesis can be applied to social systems and law, see, e.g. Beer;
Luhmann, pp. 1 et seq.; Teubner, System, pp. 25 et seq.

24 Teubner, System, p. 22.

% 0On the fact that one should not unduly favor the contractual over the jurisdictional element, see
Mistelis, Lex arbitri, p. 159.
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1. THE ARBITRATION AGREEMENT

The arbitration agreement is the cornerstone of the arbitration process,*?® as there can be
no arbitration between parties that have not consented to arbitrate their disputes.**” On
the other hand, the arbitration agreement also establishes an obligation for the parties to
arbitrate.*® Arbitration agreements have both a contractua®®® and a jurisdictional**°
character®* and fulfil anumber of different functions:

1. they evidence the consent of the parties to submit their disputes to arbitration;

2. they establish the jurisdiction and authority of the arbitral tribunal over that of the

courts;

3. they are the basic source of the power of the arbitrators.**

While awidely established requirement is that there be a written agreement in writing,
during the last decades the accepted notion of what constitutes a written agreement has
become more and more flexible.**

1. DEFINITION

The majority of statutes and international conventions provide for a definition of the
arbitration agreement,** although they do not define arbitration as such.**®> One of the
most comprehensive provisions is Article 7(1) UNCITRAL Mode Law, its definition
covers two types of arbitration agreement: one that submits already existing disputes to
arbitration (compromis—submission agreement) and one that covers disputes that may
arise in the future (clause compromissoire—arbitration clause).*® The term “arbitration
agreement” is used to refer to either or both of these forms*’ The clause

426 \/&rady/Barcel 6/von Mehren, p. 85.

2" See also Lew/Mistelis/Kroll, para. 6-1.

2| ew/Mistelig/Kroll, para. 6-1.

429 By virtue of the required agreement of the parties.

4% By virtue of conferring jurisdiction upon the arbitration tribunal.

“3L | ew, Arbitration Clause, pp. 114 et seq.

2| ew/MisteligKroll, para. 6-2.

433 \é&rady/Barcel 6/von Mehren, p. 92.

3 The Swiss PIL is one of the exceptions, as it does not provide for a definition of the arbitration
agreement (see also BK-1PRG-Wenger, para. 3 ad Article 178 Swiss PIL).

“% poudret/Besson, para. 149.

% See, e.g. Redfern/Hunter/Blackaby/Partasides, para. 3-02; \Varady/Barcel 6/von Mehren, p. 85.
437\ &rady/Barcel 6/von Mehren, p. 85.
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compromissoire is much more frequent in practice, as an agreement to arbitrate is easier

to reach when lawsuits are a not-too-likely theoretical possibility.*®

The distinction between arbitration clauses and submission agreements was of
paramount importance when submission agreements alone were valid and enforceable,
and arbitration clauses were only enforceable if followed by a submission agreement.
The requirement that consent to arbitration be renewed after the emergence of the
dispute has been repedled in most other jurisdictions.**® Nowadays, the distinction
between arbitration clauses and submission agreements has lost most of its
significance.**® This evolution means, on the one hand, more acceptance of arbitration
as a dispute resolution method and a strengthening of its jurisdictional nature, and,
on the other hand, a decrease in its consensual character: consent to arbitration is an
“anticipated consent” about the mode of resolution of a dispute which may—
hypothetically—arise in the future, but which isnot yet real.

2. THE EFFECTS OF THE ARBITRATION AGREEMENT

The effects of the arbitration agreement can be sub-divided into a positive effect and a
negative effect.

2.1. Positive (direct) effect

The positive or direct effect of a valid arbitration agreement is to establish a special
forum—the arbitration forum—for disputes between the parties. This aternative
jurisdiction will have the authority to resolve those disputes or types of dispute which
the parties have consented to refer to it.*** Conversely, it is a contractual obligation of
the parties to have their disputes submitted to arbitration.*** Indeed, bringing

438 \/&rady/Barcel 6/von Mehren, p. 85.

% Fouchard/Gaillard/Goldman, para. 386. See, for example, Article 2 of the Colombian Decree No. 2279
of 7 October 1989, as amended by Law No. 23 of 21 March 1991, which states that both arbitration
clauses and submission agreements are valid; Article 1416 of the Mexican Code of Commerce, as
amended on 22 July 1993. On thisissue, see Grigera Nadn, Latin America; Hoagland; Zivy; Trevifio. The
Brazilian arbitration statute dated 23 September 1996 maintained a clear distinction between arbitration
clauses and submission agreements, not allowing the implementation of the arbitration clause to be at the
discretion of the defendant. See Articles 3 et seq. and the commentary Bosco Lee.

40 Fouchard/Gaillard/Goldman, para. 386.

41 |_ew, Arbitration Clause, p. 125.

42 | ew/Mistelig/Kroll, para. 7-81.
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proceedings in a national court would be a breach of the arbitration clause.**® The
arbitration agreement vests the arbitrators, either expressly or through the rules chosen
or the law which governs the arbitration, with all powers necessary to fulfil their
mission.**

2.2.  Negative (indirect) effects

The negative or indirect effect of an arbitration agreement is to exclude the dispute from
the jurisdiction of national courts; indeed the arbitration agreement removes the national
courts’ normal authority to consider and resolve disputes between the parties.*”

The existence of a vaid arbitration agreement prevents courts from entertaining
jurisdiction when faced with an action on the merits.** It is for this reason that the issue
of the validity of the arbitration agreement is crucial: it is the condition for the valid
transfer of jurisdiction from national courts to arbitration tribunals and the enforcement
of the fina award.**’ To decide on the validity of the arbitration agreement it is,
however, necessary to determine the law which should govern it and according to
which its validity should be decided.**® Under some laws**® the courts do not even have
jurisdiction to decide on the validity of the arbitration agreement before the arbitrators
have ruled on the issue. It is this indirect effect of the arbitration agreement which also

plays afundamental rolein its enforcement.*®°

2.3. | nvestment arbitration

The direct and indirect effects of arbitration agreements, as discussed above, are aso
clearly reflected in Article 26 ICSID Convention.**

43 See, e.g. Lew, Arbitration Clause, p. 125.

“% | ew/Mistelig/Kroll, para. 7-81.

45| ew, Arbitration Clause, p. 127.

46 |ew/Mistelis/Kroll, para. 7-82. See, e.g. UNCITRAL Model Law Article 8; England, Arbitration Act
section 9; Switzerland, PIL Article 7; France, NCPC Article 1458; Germany, ZPO section 1032.

“7 |ew, Arbitration Clause, p. 128.

8 | bid. On the law governing the arbitration agreement, see under 111.3.

49 See, e.g. France, NCPC Article 1458.

0 On this aspect, seein particular Lew/Mistelis/Kroll, paras 7-82 et seq.

1 See also Lew, Arbitration Clause, p. 128.
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3. THE LAW GOVERNING THE ARBITRATION AGREEMENT

As a matter of fact, it is the law applicable to the arbitration agreement which
determines jurisdiction, existence and extent of the arbitrator's jurisdiction, by
governing:

- thevalidity of the clause, including the arbitrability of future disputes; and
- itsscope of application, from both a subjective and an objective viewpoint.**?

The law governing the arbitration agreement is determined by the law governing
arbitration itself.**® Indeed the latter will decide if and to what extent the parties should
be free to submit their arbitration agreement to the law of their choice.** However,
while national courts normally refer to the conflict-of-law rules of the lex fori to
determine the lex arbitri, it is more difficult to establish this law when arbitra tribunals
are involved.*> After briefly discussing the law governing arbitration in the next section
(3.1.), the laws governing the formal validity (section 3.2.)—respectively the
substantive validity (section 3.3.)—of the arbitration agreement will be considered.

3.1. Thelaw governing arbitration

De Ly summarised™® the four different theories of connecting factors for the
determination of the lex arbitri:

- thelexarbitri should be connected with the place of arbitration;

- party autonomy, i.e. choice of arbitral procedural law (with the relevant mandatory
law limitations);

- delocalised arbitration (without reference to any national legal system);

- unilateral conflicts (effectively substantive rules) which provide for arbitral
proceedings deregulated from the procedural law of the seat of arbitration.*’

432 Bernardini, Law applicable, p. 198.
“3 poudret, Droit applicable, p. 23.
4 | bid.

% See also Ahrens, p. 21.

4 See De Ly, pp. 22-23.

" Mistelis, Lex arbitri, pp. 167 et seq.
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3.1.1. Application of national arbitration laws vs. delocalisation

The guestion as to whether international arbitration should be attached to a particular
national legal system or not has been long debated. While France, since the 1960s, has
shown a trend towards detachment of arbitration from any national law system*® (legal
delocalisation™®), others have affirmed the necessity of the strict attachment of
arbitration to the law of the seat of arbitration.*®® The absence of localisation will aso
be accentuated with the growth of electronic arbitration.**® Another form of
delocalisation is geographical delocalisation*? which implies submitting an arbitration
to alex arbitri other than that of the seat.*®

3.1.2. National arbitration laws: seat of arbitration vs. party autonomy

How should arbitration be connected to the legal system? Two broad tendencies can be
distinguished:

1. using the seat as the connecting factor between an arbitration and a legal system:***
this does not only mean, however, that all the conditions of validity are regulated by
the law of the seat directly (substantive rules), but also that this law may determine
which laws are applicable for determining these conditions when the law of the seat
does not itself decide the issue by substantive rules (conflict-of-law rules);

2. party autonomy: the parties can submit arbitration, and therefore the formal and the
substantive validity of their arbitration agreement, to the law of their choice.*®

While the first factor emphasises the procedura nature of arbitration (like a court, the

466

arbitration has its closest connection to the State of its location),”™” the second reflects

the consensual or contractual character of arbitration (like a contract, the arbitration

438 Ahrens, p. 21 with citations.

“%9 See also Park, Judicial Controls, p. 243.

0 Sea e.g. in particular Mann, pp. 157 et seq.

“! Fouchard/Gaillard/Goldman, para. 93. See also Kaufmann-Kohler, Place of Arbitration, pp. 350 et

Seq.
2 The distinction between “geographical” delocalisation and “legal” delocalisation was made by Mayer,
Delocalisation, p. 44.

“63 poudret/Besson, para. 121.

44 Modern arbitration law and practice have accepted the prima facie test in favour of the seat as
determinative of the lex arbitri albeit with occasional qualifications (Mistelis, Lex arbitri, p. 161).

“%5 See Poudret, Droit applicable, pp. 23-24.

4% The importance of the seat of arbitration stems from the theory of the jurisdictional nature of
arbitration (Mistelis, Lex arbitri, p. 172). On the jurisdictional nature of arbitration, see under 11.3.1.
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is governed by the law chosen by the parties).*®’ Geographica delocalisation,
connecting the arbitration to the law chosen by the parties, has been referred to as the
“autonomistic” approach as opposed to the “territorial” approach based on the seat of
the arbitration.*®® However, it has been observed that the approach of geographical
delocalisation is a marginal phenomenon which is tending to disappear.*®® Therefore,

one should not unduly favour the contractual over the jurisdictional element.*”

On the other hand, it should always be remembered, and it is widely recognised by

471

modern arbitration statutes and rules,”" " that decisions about arbitration and applicable

law are normally made to, as closely as possible, carry out the intentions of the

parties.*’

Consequently, to reach a decision as to the jurisdiction whose lex arbitri will

apply, arbitral tribunals shall look first at the arbitration agreement and second, at the

institutional rules chosen by the parties, because the lex arbitri has two components:

- theinternal lex arbitri which regulates the arbitration procedure before and within
the arbitral tribunal;

- the external lex arbitri which provides the regulatory framework for arbitration
proceedings in relation to courts which may perform a supervisory function or may

have to assist the arbitral proceedings.*"®

3.2. The law governing the formal validity of the arbitration
agreement

The formal validity of the arbitration agreement is generally directly regulated in most
international conventions and nationa arbitration laws by a substantive rule of private

474 gych a substantive rule facilitates the determination of the law

international law.
applicable to formal validity, but by no means solves all problems*” Indeed, as has
been observed, the coexistence of a uniform law and nationa laws poses the highly

controversial question of their respective fields of application.*

“7 See Kaufmann-K ohler, Place of Arbitration, p. 337.

“8 Goode, pp. 24-28.

“%9 See Poudret/Besson, para. 121.

4% See also Mistelis, Lex arbitri, p. 159.

4" See, e.g. Article 15(1) ICC Rules; Article 14(1) LCIA Rules.

472 Mistelis, Lex arbitri, p. 158.

43 | bid. and also p. 163.

4" See NYC Article I1; European Convention 1961 Article 1(2)(a); UNCITRAL Model Law Article 7;
Germany, ZPO section 1031; England, Arbitration Act 1996 section 5; Netherlands, CCP Article 1021;
Switzerland, PIL Article 178.

45 Lew/Mistelig/Kroll, para. 6-37.

47 Berger, Arbitration, pp. 133-134.
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While it is now generally accepted that the New York Convention sets a maximum
standard and, therefore, arbitration clauses cannot be submitted to stricter requirements
under nationa law, national arbitration laws often adopt a more permissive definition of

“writing” than the New York Convention.*’”

When an arbitration agreement, which
does not meet the form requirement of Article I1 NYC, satisfies the more lenient form
requirements of the applicable nationa law, the question as to the relationship of the
different form requirements arises.*”® On the other hand, the question of whether Article
VIl NYC, which reserves the application of the most favourable law or treaty, can be

invoked in al casesis disputed.*”

Although the provisions of the New York Convention are only directly binding on

courts in the Member States and not arbitration tribunals,*®°

there are good reasons why
an arbitration tribunal should base its decision, when the issue of formal validity arises
in proceedings before it, on the New York Convention.”®" The widespread applicability
of the New York Convention and the fact that enforcement under the Convention®? is
only possible if the form requirement is met, are strong arguments in favour of the
application of Article Il NYC; on the other hand, if the arbitration agreement does not
meet the form requirements of Article Il NYC but does satisfy the more lenient
requirements of the law at the seat of arbitration, the tribunal should nevertheless

assume jurisdiction to give effect to the parties’ agreement.*®

3.3.  The law governing the substantive validity of the arbitration
agreement

There are different approaches to determining the law applicable to all other issues of
the agreement in the various legal instruments and international practice:

- somelawstake atraditional conflict of laws approach;

- others contain specific substantive conflict rules;

47 | ew/Mistelig/Kroll, paras 6-39 and 6-41.

%8 | bid.

4 See Poudret/Besson, para. 187. Van den Berg, NYC, pp. 178-179.

“80 1 CC Case No. 5730 of 1988, 117 Clunet 1029 (1990) 1033; see also the critical comment by Loquin,
114 Clunet 934 (1987) to the Bonmar decision of the Paris Court of Appeal (CA Paris, 20 January 1987,
Bonmar Oil NV v. Entreprise Tunisienne d'Activités, X111 YBCA 466 (1988) 469).

L ew/Mistelig/Kroll, para. 6-48.

82 |ndeed, the arbitrators should render an enfoceable award (see van den Berg, NYC, p. 189 et seq. with
further references); the obligation to render an enforceable award is expressy mentioned in some
arbitration rules such asthe ICC Rules Article 35.

483 ew/Mistelis/Kroll, paras 6-48 et seq.
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- French arbitration law determines the validity of the arbitration agreement on the
basis of the parties’ intent, without any reference to a national law.*®*

3.3.1. Traditional conflict of laws approaches

While the New Y ork Convention and most national arbitration laws do not provide for
specia provisions dealing with the law applicable to the substantive validity of the
arbitration agreement, they do, however, deal with the issue in the annulment and
enforcement stadium where the lack of a valid arbitration agreement in genera
constitutes a defence against an application to set aside or enforce an award.”®® It has
been observed that although these provisions address the issue only from the
perspective of the annulment or enforcement judge, there is a strong argument in favour
of applying the same criteria at the pre-award stage.*®® Indeed, the application of
different criteria a the pre-award stage could create the danger of divergent

es*® the courts determine the law

decisions.®’ This is the reason why in various countri
applicable to the arbitration agreement in accordance to the principle laid down in
Article V(1)(a) NY C.*® However, uncertainties can only be avoided when the national
arbitration law itself directly contains a provision determining the law applicable to the
arbitration agreement. Section 48 of the Swedish Arbitration Act, with a rule similar to

Article V(1)(a) NYC, isarare example of such a provision.*®

In conclusion, it can be observed that in general the law applicable to the arbitration
agreement, whether it deals with the issue of the applicable law directly or simply from
the perspective of the annulment or enforcement court, is submitted to the same two
criteria: the law chosen by the parties and in the absence of such a choice the law of the
place of arbitration.** However, asin practiceit is rare that the parties expressly choose

492 493

the law applicable to the arbitration agreement™ and most arbitration rules are silent

4 | ew/Mistelis/Kroll, paras 6-48 et seq.

4% See Article V(1)(8) NYC; comparable provisions can be found in most national arbitration laws,
including Article 36(1)(a)(i) UNCITRAL Model Law (Lew/MisteligKrdll, paras 6-53 et seq.).

“% 1n favour of such an approach, see, e.g. Corte d'Appello Genoa, 3 February 1990, Delia Sanara
Kustvaart - Bevrachting & Overdagbedrijf BV v. Fallimento Cap Giovanni Coppola srl, XVII YBCA
542 (1992) 543 (Lew/Mistelig/Kroll, para. 6-55).

487 | i

Ibid.
“8 For an overview of some countries, see Poudret/Besson, para. 300.
489 | i

Ibid.

9 For amore detailed analysis of the provision, see Hobér, Sweden, p. 355; see also Article 7 Mercosur.
1 ew/Mistelig/Kroll, para. 6-58.

92 See van den Berg, NYC, pp. 291-292.

49 An exception is Article 59(c) WIPO Rules. However, this article is subject to further interpretation
(see Lew/MisteligKrdll, para. 6-60).
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494 the national courts

regarding the issue of the law governing the arbitration clause,
have considered that a choice of law in the main agreement generally extends to the
arbitration agreement.** On the other hand, commentators are divided*® on this

delicate and important question.*’

3.3.2. Other approaches

3.3.2.1. Switzerland: conflict of lawsrulein favorem validitatis*®

499
e

Article 178(2) Swiss PIL provides for a rare exampl of a substantive rule on the

validity of an arbitration agreement.>®

While, generally, an agreement which does not
fulfil the requirements of the law chosen by the partiesisinvalid, Article 178(2) Swiss
PIL also permits the enforcement of an agreement considered to be valid under the law
governing the merits of the dispute, and notably the law applicable to the main
agreement, or under Swiss law. The purpose of this provision is to avoid, insofar as
possible, any disagreement as to the vaidity of the arbitration agreement.> Therefore,
in upholding the validity (in favorem validitatis) of an arbitration agreement, this

provision goes further than any of the traditional conflict of laws approaches.>®

3.3.2.2. France material ruleof Private International Law

The path chosen by French law, first developed in Dalico®® and later followed in other
French court decisions,®® is particular, because it rejects the conflict of laws approach

4% Blessing, Law Applicable, p. 170.

4% See Poudret/Besson, paras 297 and 300.

“% In favour or considering that there is a strong presumption: Collins, p. 127; Lew, Arbitration clause,
para. 136; Mustill/Boyd, Arbitration, p. 63; Redfern/Hunter/Blackaby/Partasides, paras 2-86. Against:
van den Berg, NYC, p. 293; Schlosser, para. 254, who, however, recognises the application of the chosen
law to the arbitration agreement where the seat of the arbitration was not yet determined at the time of the
choice of law.

“97 poudret/Besson, para. 297.

“% See also Abdulla, p. 18.

49 An approach in favorem validitatis is also to be found in Article 9(6) Spanish Arbitration Act (see also
Mantilla-Serrano).

0 See |ew/Mistelis/Kréll, para. 6-63.

0% Abdulla, p. 18, footnote 12. See also DFT 119 |1 380, 384.

%02 | ew/Mistelig/Kroll, para. 6-64.

%% French Cas., 20 December 1993, Comité populaire de la municipalité de Khoms El Mergeb v. Dalico
Contractors, 121 Clunet 432 (1994).

%% See, e.g. Cas,, 21 May 1997, Renault v. V 2000 (formerly Jaguar France), Rev. arb. 537 (1997), with
note Gaillard; CA Paris, 25 November 1999, SA Burkinabe des ciments et matériaux v. société des
ciments d'Abidjan, Rev. arb. 165 (2001) 168 in relation to the rules governing the assignment of the
arbitration clause; Cas., 5 January 1999, Banque Worms v. Bellot, Rev. arb. 85 (2000) 86.
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in favour of a substantive rule of international arbitration law which directly determines
the prerequisites of the validity of an arbitration agreement.®® According to this
approach the existence and validity of an arbitration clause depends, provided that no
mandatory provision of French law or international ordre public is affected, only on the
common intention of the parties, without it being necessary to make reference to a
national law.>® From the French perspective this approach is considered more
favourable and thus prevails over the New York Convention by virtue of its Article
VILY?

3.3.3. International arbitration practice

The arbitration practice is even less homogenous. Indeed, the proceeding before the
arbitrator is peculiar: on the one hand, not being an organ of a particular State, he does
not have alex fori compelling him to apply the rules of conflict of such law, and, on the
other hand, he is not bound, in particular, to respect the provisions of the New Y ork

Convention, which are addressed to courts.>®

While in many cases a traditional conflict of laws approach is adopted and there iswide
consent that the primary factor in determining the applicable law is party autonomy, the
differences relate mainly to the relevant connecting factors where the parties have not
chosen the law applicable to the arbitration agreement.>® Arbitration practice shows
that the international arbitrator may take at least three different approaches in these
cases °'? in order to determine the substantive law of the arbitration clause: the law of
the seat, the law governing the main contract, and the general principles of law and

1L Nevertheless, there seems to be atendency in privileging the application

trade usages.
of the provisions of the place of arbitration.>** However in arbitration practice there is
also atrend to detach the question of the existence of a valid arbitration agreement from
any national law and to determine it by reference to the parties’ intent and general

principles applicable to international arbitration, taking particular account of the

%% Fouchard/Gaillard/Goldman, paras 436-437.

%% | bid.

%7 See Fouchard/Gaillard/Goldman, para. 449.

%% Bernardini, Law applicable, p. 200.

%9 | ew/Mistelig/Kréll, para. 6-68.

°10 B|essing, Law Applicable, pp. 171 et seq., has identified not less than nine different approaches used in
international arbitration practice to determine the law applicable to the arbitration agreement. These
solutions have al so been advocated with regard to arbitrability (Blessing, Arbitrability, p. 192).

> Bernardini, Law applicable, pp. 200-201.

*12 | bid.
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limitations imposed by public policy.>*® A well known example of this approach is the
preliminary award in Dow Chemical v. Isover Saint Gobain.”**

4. DETERMINATION OF JURISDICTION, WITH PARTICULAR
REGARD TO ISSUES CONCERNING PARTIES’ CONSENT

4.1. General

Before an arbitration tribunal can decide on the substantive issue in dispute it must
determine that it has jurisdiction. Due to the hybrid character of arbitration the
jurisdiction of an arbitration tribunal is based on a complex mixture of contractual and
jurisdictional elements, i.e. the will of the parties as expressed in the arbitration
agreement, and the different laws applicable to the various aspects of the arbitration
agreement; the consequence of this complexity is that the question of the tribuna’s
jurisdiction is frequently a matter of dispute.®™ To strengthen the jurisdiction of the
arbitration tribunal and to minimise challenges being used to delay or derail arbitration
proceedings most modern arbitration laws employ different techniques:

- the so called “ competence-competence” principle; and
- theprinciple of separability.

While under the autonomy/separability principle, arbitrators have jurisdiction to rule on
any dispute over the existence or validity of the main contract, under the competence-
competence principle they have the power to rule on any question relating to their
jurisdiction or, in other words, to the effectiveness of the arbitration agreement as
such.>*® Another technique in support of the jurisdiction of the arbitration tribunal found
in national laws™" is to permit the tribunal to start or continue arbitration proceedings

even though the jurisdiction of the tribunal is being challenged in the courts.>®

2| ew/MisteligKroll, paras 6-73 and 6-74.

%14 | nterim Award in ICC Case No. 4131 of 1982, Dow Chemical France et at v. Isover Saint Gobain, 1X
YBCA 131 (1984).

*1> See Lew/Mistelig/Kroll, para. 14-10. Approximately one third of ICC awards involve a jurisdictional
challenge to the tribunal.

*1% Dimolitsa, p. 228.

*7 See Article 8(2) UNCITRAL Model Law; Sweden, Arbitration Act section 2; Germany, ZPO section
1032(3).

%18 | ew/Mistelig/Kréll, para. 14-20.
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4.2.  Competence-competence

The competence-competence rule has a dua function. Like the arbitration agreement it
has, or may have, both positive and negative effects, even if the latter have not yet been
fully accepted in a number of jurisdictions.>*

The positive effect of the principle of competence-competence means that the arbitral
tribunal has the power to rule on its own jurisdiction.®® This principle is the
transposition, in a qualified way, to arbitration of the general procedural principle that
any court is entitled to decide on its own jurisdiction.®** In doing so, the question asto
whether the parties consented to the arbitration agreement has to be determined
separately from whether they agreed on the main contract.>? The competence-
competence principle aso alows arbitrators to determine that an arbitration agreement
is invaid and to make an award declaring that they lack jurisdiction without
contradicting themselves.®® The principle has found recognition in most modern
arbitration laws®** as well as international Conventions.>®®> And, even if such provisions
did not exist, arbitration tribunals have traditionally assumed aright to rule on their own
jurisdiction, as was the case in TOPCO v. Libya,>*® where the arbitrator relied on a

527

customary rule.”*" De Boisséson considers that the principle derives from one of validity

of the arbitration clause, itself a“customary international rule’.>® Moreover, it has also
been observed that the most solid justification for the principle lies in the presumed will

of the parties to confer on the arbitrators all aspects of their disputes, including

*1® Fouchard/Gaillard/Goldman, para. 660.

%20 | n addition, the so called “positive competence-competence” doctrine, if understood broadly, also has
a bearing on whether courts can decide on the arbitrator’s jurisdiction before the tribunal has itself dealt
with the issue; for the different understandings of the doctrine of competence-competence, see Park,
Allocation, pp. 25 et seq. (see also Lew/MisteligKrdll, para. 14-13, footnote 6).

2! Dimolitsa, p. 228.

22 | ew/Mistelig/Kréll, para. 6-15.

%23 Fouchard/Gaillard/Goldman, para. 658.

524 See Article 16(1) UNCITRAL Model Law, and in non Model Law countries, e.g. Switzerland, PIL
Article 186; England, Arbitration Act section 30. An exception is the Chinese Law where the tribunal has
no competence-competence but the decision on jurisdiction is either taken by the arbitration ingtitution
under the rules of which the arbitration takes place or by the courts.

% See, e.g. Article 41(1) ICSID Convention.

%26 Texaco Overseas Petroleum Company/California Asiatic Oil Company v. The Government of the
Libyan Arab Republic, preliminary award on jurisdiction, 27 November 1975, French original in 104
Clunet 350 (1977), with introduction by Lalive, “ Un grand arbitrage pétrolier entre un Gouvernement et
deux sociétés privées étrangeres’, 104 Clunet 320 (1977). For excerpts in English, see IV YBCA 176
(1979).

21| ew/Mistelig/Kroll, para. 14-18.

%8 De Boisséson, para. 732.
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jurisdiction, while the courts retain the power to control their decision but not to take
their place.®®

However, it has been submitted that competence-competence can only be completely
efficient where the arbitral tribunal has real priority over the courts.>® It is therefore
important that the latter refrain from ruling not only on the merits of the disputes but
also on the conflict of jurisdiction until the arbitral tribunal has rendered a decision.>**
This is the so-called negative effect of competence-competence, which has been
emphasised by French scholars®® and is anchored in Article 1458 NCPC.>*® The basic
dilemmais the following:

- on the one hand, if the legitimacy of arbitration is based on consent, how can a
court refer a party to arbitration—especially concerning the method of dispute
settlement—unless it first determines for itself that the party has entered a valid
arbitration agreement? and

- on the other hand, if every existence, validity, or scope question is retained for full
court scrutiny, opportunities for obstructing the arbitration process will abound, as a
party bent on delay or obstruction will raise issue after issue for court
determination.>*

4.3.  Theprinciple of separability

The doctrine of separability recognises the arbitration clause in a main contract as a
separate agreement, independent and distinct from the main contract.>* However, it has

5% of the arbitration clause is an

been observed that the separability (autonomie)
ambiguous expression.>®" Indeed, the French case law led French authors to distinguish

between material separability (autonomie matérielle), i.e. from the main contract, and

%2% See Poudret/Besson, para. 457.

%% poydret/Besson, para. 458.

%L | bid.

%% Namely, Fouchard and Gaillard. See, e.g. Fouchard/Gaillard/Goldman, paras 660 and 671-682.

%% poudret/Besson, para. 458.

%% v/ &rady/Barcel 6/von Mehren, p. 89.

> | ew/Mistelig/Kroll, para. 6-9. For the development of the doctrine, see Samuel, “Separability of
arbitration clauses — some awkward questions about the law on contracts, conflict of laws and the
administration of justice”, 9 ADRLJ 36 (2000).

% About the different terminologies used to refer to “separability”, see Fouchard/Gaillard/Goldman,
para. 389.

>3 poudret/Besson, para. 162.
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legal separability (autonomie juridique ou de rattachement), i.e. from the law of the
main contract or even from all legal systems.>*®

4.3.1. Material separability

43.1.1. Genera

Schwebel observed that when the parties to an agreement containing an arbitration
clause enter into that agreement, they conclude not one but two agreements, the arbitral
twin of which survives any birth defect or acquired disability of the principal
agreement.>® The essence of the doctrine lies in that the validity of an arbitration
clauseis not bound to that of the main contract and vice versa.>*

The doctrine of separability is now recognised in most modern arbitration laws™* and
arbitration rules,>* aswell as in the decisions of arbitral tribunals™* and State courts.>*
It is also mentioned in the European Convention.>* However, full acceptance of the
doctrine is still outstanding, for instance, in certain Arab countries.>*® Nevertheless, the
doctrine has been characterised as a general principle of international arbitration,>’ and
French authors®® particularly do not hesitate to speak of a true transnational rule of
international commercial arbitration.>®® Many arbitral awards have recognised the
separability of the arbitration agreement as a genera principle of internationa

%% poudret/Besson, para. 162, with reference, in particular, to Ancel, pp. 81-83; Blanchin, pp. 13-15; and
Fouchard/Gaillard/Goldman, para 388.

%% Schwebel, pp. 1-60, especially at p. 5.

0| ew/MisteligKroll, para. 6-9.

*! See eg. Article 16(1) UNCITRAL Model Law; Switzerland, PIL Article 178(3); Netherlands, CCP
Article 1053; Sweden, Arbitration Act section 3; China, Arbitration Law section 19(1). For further
references, see Sanders, Quo Vadis, pp. 172 et seq.

*2 Article 6(4) ICC Rules; LCIA Article 23; AAA ICDR Article 15; Article 21(2) UNCITRAL
Arbitration Rules.

>3 See, e.g. Texaco Overseas Petroleum Co./California Asiatic Oil Co. v. Government of the Libyan Arab
Republic; see summary of the preliminary award contained in IV YBCA 177, 179 (1980) Libyan
American Qil Co. (LIAMCO) v. Government of the Libyan Arab Republic, 20 ILM 1 (1981); VI YBCA
89, 96 (1981).

*4 E.g.in France: Cas., 7 May 1963, Ets Raymond Gosset v. Carapelli, 91 Clunet 82 (1964); CA Paris, 7
December 1994, Société V 2000 v. Société Project XJ 220 ITD et autre, Rev. arb. 245 (1996); for further
references, see Fouchard Gaillard Goldman, para. 391.

> See Article V(3) European Convention.

> |ew/Mistelig/Kroll, para. 6-21. See, e.g. Turck, “ Saudi Arabia”, ICCA Handbook, 4; El Ahdab, p.
610.

> See Dimolitsa, p. 221.

*® Fouchard/Gaillard/Goldman, para. 398

> poudret/Besson, para. 167. See also Berger, Arbitration, 121; Lew/Mistelis/ Kréll, para. 6-22.



101

commercial arbitration, without considering it necessary to justify such recognition with
reference to a particular national law.>*

4.3.1.2. Separability asa mean to strengthen and protect the jurisdiction of arbitrators

The doctrine of separability is another technique which strengthens and protects the
jurisdiction of arbitrators.®™" However, while competence-competence empowers the
arbitration tribunal to decide on its own jurisdiction, separability ensures that it can
decide on the merits, as any challenge to the main agreement does not affect the
arbitration agreement.>? Therefore, even though these two principles are separate and
each has its own scope, there is alogical connection between them.>® Indeed, they are
both based on the presumed will of the parties to submit all disputes to the
arbitrator.>™* As observed by Sanders, this presumption is strengthened by the clause,
common in international arbitration, referring to al disputes “in relation to” the

contract, including those concerning the existence and validity.>

4.3.1.3. Theeffect of separability

The arbitration clause may survive the nullity, termination, repudiation or novation of

the main contract, although two reservations should be made:

- The arbitration clause is part of a main contract and even has an accessory nature.
Nevertheless, this does not exclude the fact that the arbitration clause remains valid,
like a jurisdiction agreement, if the contract is null or void or has been terminated.
This depends naturally on the will of the parties, but it can be presumed that thisis
what they intended.>®

- There might exist a defect common to the contract and to the arbitration clause

which renders them both null and void.>®’

Thus, while the effect of separability is limited, thereby preventing the fate of the main
contract automatically affecting the arbitration agreement, the agreement may till,

%0 Fouchard/Gaillard/Goldman, para. 406. On this issue, see Yves Derains, Les tendances de la
jurisprudence arbitrale internationale, 120 Clunet 829 (1993), especially at 832 et seq.

> | ew/MisteligKroll, paras 6-10 and 14-19.

%2 | bid.

%3 Fouchard/Gaillard/Goldman, para. 416.

%% poudret/Besson, para. 167, with references.

°%® Sanders, Autonomie, p. 33.

%% See Mayer, Séparabilité, pp. 261-265.

> | bid.
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however, be tainted by the same defects.®™® Nevertheless, even in those cases the
doctrine of separability requires that the question as to whether the parties consented to
the arbitration agreement has to be determined separately from whether they agreed

on the main contract.>®

On the question about whether the principle of separability should be extended where
the very existence of the main contract is in dispute, there are different views.>® In
France in the Ducler case®® the Paris Court of Appeal held that the inexistence or
nullity of the main agreement does not affect the arbitration clause which is completely

%2 And more recently in Omenex>®® the Cour de cassation also held

separable from it.
that the validity of the arbitration agreement is not affected by the nullity or inexistence
of the main contract.®® Poudret/Besson observed that the French case law is based on

the “principle of validity” and separability of the arbitration agreement.>®

In England, section 7 of the Arbitration Act 1996 provides that an arbitration agreement
contained in another agreement “shall not be regarded as invalid, non-existent or
ineffective because that other agreement ...did not come into existence”.® It has been
rightly observed that the text of the new law no longer makes a distinction between
various grounds of invalidity of the main contract.®” There might be cases where
although the main contract never came into existence the parties agreed on arbitration so
that all disputes arising out of work done under the non-existing main contract have to
go to arbitration.®® Merkin emphasised that section 7 of the Arbitration Act 1996 is not
a mandatory provision, because it is based on the presumed intent of the parties, and,
therefore, it will only apply in its full scope if the arbitration clause is sufficiently
wide, for instance if it covers all disputes “in connection with” the main contract, as is
usually the case.*®

8 | ew/MisteligKroll, paras 6-14 et seq.

%9 | pid.

%0 See Poudret/Besson, para. 167. Sanders, Autonomie, p. 33. Broches, UNCITRAL, paras 15-16.
Goldman in Cas., Rev. arb. 1989, p. 641 et seq. The opinion of Goldman is not only shared by several
other authors but has a so been followed by the French courts since the Navimpex judgment.

%! Rev. arb. 1990, p. 675, with a note by Mayer; Rev. arb. 2002, p. 792, with a note by Mayer.

%2 See Poudret/Besson, para. 167.

%3 Cas., Omenex v. Hugon, Rev. arb. 2006, p. 103, with a note by Racine.

%%* poudret/Besson, para. 167.

%3 | bid.

%6 Emphasis added.

%7 poudret/Besson, para. 176.

%8 | ew/MisteligKroll, para. 6-15. See also Shackleton.

%9 Merkin, p. 35 ad Section 7.
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4.3.2. Legal separability

Another consequence of separability is that the arbitration agreement may be governed
by a different law from that of the main contract or even independently from all legal
systems.>™ This aspect has played an important role, especialy with regard to French
case law.

4.3.2.1. Submission of the main contract and of the arbitration agreement to different
laws

The principle of separability not only means that the validity of the main contract and of
the arbitration agreement must be determined separately, but also that they can be—and
often are—governed by different laws.>* In France this second aspect of separability
was underlined by the judgmentsin 1970 and 1972 respectively in the Hecht case.>"

4.3.2.2. Validity of the arbitration agreement independently of any national law

In 1975 the Paris Court of Appeal, in its Menicucci judgment, had the opportunity to
clarify the significance of the Hecht judgment. Recalling that an arbitration clause
inserted into an international contract is completely autonomous, the court held that,
given its separability, such an arbitration clause is valid independently of reference to
any national law.>"

It has been observed that in the Menicucci judgment the principle pursuant to which the
validity of an arbitration clause in international contracts resulted solely from the will of
the parties, independently of any reference to the law of the main contract and to any
national law, was thus confirmed.>”* This has been seen as the pinnacle of autonomy.>”
The case law initiated by the Menicucci judgment was followed not only by the Paris
Court of Appeal but also by other courts until being confirmed and clarified by the Cour

%0 On the law governing the arbitration agreement, see under 111.3.

>"! poydret/Besson, para. 178.

2 Rev. arb. 1972, p. 67, with a note by Fouchard = Clunet 1971, p. 833, with a note by Oppetit (Court of
Appeal of Paris); Rev. arb. 1972, p. 89, with an article by Francescakis, pp. 67-87 = Clunet 1972, p. 843,
with a note by Oppetit (Cour de cassation). See also Poudret/Besson, para. 179.

>3 poudret/Besson, para. 180.

™ Ancel, p. 77.

> | bid.
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de cassation in the Dalico®”® judgment. Indeed, this last judgment contains an important
clarification, namely that the common intention of the parties is subject to mandatory
rules of French law and international public policy, these being the only limits to

consensualism where the matter is referred to a French court.>””

It has been observed that French case law has often ensured the validity and
effectiveness of arbitration agreements which would have been held invalid if applying
a conflict of law approach, and that it has allowed the triumph of consensualism,
tempered by materia rules of which the content is difficult to determine in advance
because they result from international public policy, which is in itself an uncertain

> On the other hand, it has been argued that the exclusion of all national laws

concept.
should logically lead to an exclusion of that chosen by the parties, which is difficult to

reconcile with the consensualism that this case law claims to uphold.””

4.3.3. Comments

The French conception of separability has remained isolated,*® and it has been argued
that it is hardly in a position to ensure the uniform regulation of international arbitration

to which it aspires.®®

Yet in other fields where arbitration is used today and where, on

the one hand, there is not necessarily a main contract between the parties and, on the

other hand, the structure of the relationships between them is different, the following

has been observed:

- with regard to investment arbitration—"jurisdiction in international law depends
solely upon consent” ;%

- with regard to sport arbitration—there is at least a presumption in favour of

arbitration.>®

In view of the distinction made by French case law between material and legal
separability, it could aso be asked whether there might be yet another form of

%" French Cas., 20 December 1993, Comité populaire de la municipalité de Khoms El Mergeb v. Dalico
Contractors, 121 Clunet 432 (1994).

> poudret/Besson, para. 180. More recently in the Uni-Kod case (Cas., Uni-Kod v. Ouralkali, Rev. arb.
2005, p. 959, with a note by Seraglini) the Cour de cassation reaffirmed the rule of Dalico.

>"8 See Poudret/Besson, para. 182.

> | bid.

0 See however, a Luxembourg award which applied this French case law (ICC Award No. 8938 =
YBCA 1999, p. 174).

%81 poudret/Besson, para. 182.

%82 See McLachlan/Shore/Weiniger, para. 7.168.

%8 See Netzle, p. 47; Rigozzi, para. 833. On this aspect, see under V1.3.3.3.
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separability: a sort of personal separability. In this type of separability the parties who
have consented to arbitrate may be different not only from the parties of the man
contract, but also from the initial parties of the formally valid arbitration agreement.
Such a type of separability could perhaps be useful to explain the extension of the
arbitration agreement to non-signatories, provided that the latter and the origina parties
have all consented to arbitration. Moreover, it might also be an argument to overcome
the difficulties of the requirement for arbitration agreements to be “in writing”, because
it could be argued, as has been done by the Swiss Federal Tribunal,*®* that this condition
has only to be fulfilled by the initial parties to the arbitration agreement. Furthermore,
such separability may possibly also be useful in investment arbitration where the host
State gives, on the one hand, its general and abstract consent to arbitrate through atreaty
with another State (the investor's State), and, on the other hand, a consent to the
investor of its counterpart/s (the other State in the case of BITs or the others States in
the case of a multilateral treaty) to resolve an individual and concrete investment
dispute through arbitration. Indeed the position of the investor which could be seen to
be in the “sphere of influence” of the investor's State and the position of the non-
signatory which could be seen to be in the “ sphere of influence” of the signatory party is
comparable in two aspects:

- therequirement “in writing”, as between who claims against a non-signatory and the
non-signatory there is no single written document containing the consent of both
parties like there is no single written document containing the consent of both
parties between the host State and the investor;>* and

- the requirement of consent, as both the non-signatory like the investor must,
nevertheless, have consented to arbitration.

5. REQUIREMENTS FOR THE VALIDITY OF THE ARBITRATION
AGREEMENT

Whether a dispute should be resolved by arbitrators (instead of courts) depends on the
existence, validity, and scope of an arbitration agreement (whether such an agreement
has come into existence, whether it is valid, and whether the dispute falls within its

% DFT 129 111 727, consid. 5.3.1., p. 735. See also under 111.5.3.4.3.
%% See under V5.
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scope).>® Limitations on the possibility to refer the resolution of disputes to arbitration
are given by their arbitrability.

51. Formal validity

It isessentia that the formal aspects of the arbitration agreement be addressed, basically
because it is also on forma grounds that the enforcement of any award is upheld or
dismissed and that arbitra tribunals are deemed to enjoy or to lack competence.®’
Indeed, international conventions and treaties as well as most bodies of national statute
law stipulate the need for arbitration clauses to be recorded in writing.>®® While the non-
essential clauses, such as those concerning procedure, are normally not subject to the

589

formal requirements of the arbitration agreement,>” the essentialia negotii have to fulfil

them.

5.1.1. Thejustification for a written form requirement

In the literature the various justifications for a written form have been grouped into two
key categories, as follows:

51.1.1. Provinginitial consent

While the right of accessto a court is generally considered a fundamental right of every

citizen in a civilised State and as such is embodied in most if not al human rights

590

conventions,”™" it is not an absolute right, since, within defined limits, parties are

generally free to contract for arbitration and thereby exclude themselves from a court.>**
With the exclusion of a court considered to be a significant decision States have an
interest, as part of the public administration of justice, to ensure that any such
agreement reflects a genuine consent; one way of policing the exclusion of accessto a
court isto insist that the arbitration agreement be in writing—this is the most commonly

cited justification for the form requirement.>®

%86 \/ rady/Barcel 6/von Mehren, pp. 86-87.

%7 Cremades, p. 150.

%% See also Cremades, p. 151.

% An exception is English law with section 5(1) of the Arbitration Act 1996 (Poudret/Besson, para. 153).
0 E g. Article 6 ECHR.

1| andau, Written Form, pp. 21 et seq.

2 | bid.
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5.1.1.2. Provingthetermsof the agreement

Aside from considerations concerning initia consent, the written form requirement has
also been justified on the basis that, once parties have consented to arbitration, thereis
an interest in ensuring that the type of arbitration, and the terms of the process, are

593

clear and capable of proof

5.1.2. Differencesin the requirement

Most international conventions and national arbitration laws contain substantive conflict
of laws provisions with regard to form requirements.®®* However, in spite of significant
harmonisation, partly due to the different times at which the various rules were drafted,
national laws differ considerably as to what satisfies the requirement of a written

595

agreement.”> Moreover, while some laws require writing only for evidentiary purposes

%% others make it a condition of validity (ad validitatem).®®” The

(ad probationem),
difference has essentially to be seen in the fact that, if writing is only an evidentiary
requirement, the arbitration agreement can also be established by tacit acceptance.®® On
the other hand France—for international arbitrations—and Sweden do not have

requirements of form, and thus oral agreements are sufficient.>*

5.2.  Substantivevalidity

52.1. Consent
5.2.1.1. Existence

Consent to arbitration may be relatively easy to establish if the arbitration clause is
contained in a contract negotiated between and signed by the parties.°® In order to

%% | andau, Written Form, pp. 21 et seq.

%% See Lew/MistelisgKréll, para. 7-6.

%% Lew/Mistelis’Kroll, para. 7-11. The New Y ork Convention, for example, adopted in 1958, contains a
very narrow definition of “writing”.

% See e.g. Article 1021 Netherlands CCP, Article 9 Spanish Arbitration Act.

%7 See, e.g. Article I NYC, Article 25 ICSID Convention, Article 178 Swiss PIL (Poudret/Besson, para.
183).

%% poudret/Besson, para. 183.

%% See Heumann, pp. 32-33, for Sweden.

80 | ew/Mistelig/Kréll, para. 7-35.
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determine the existence of the parties consent, arbitrators will make recourse to the

601

general principles of contractual interpretation” (e.g. the principle of interpretation in

good faith, the principle of effective interpretation, the principle contra proferentem).®®
In practice these principles of interpretation prove most vauable with respect to
pathological clauses, i.e. incomplete, defective or contradictory clauses.®® Nevertheless,
when entering into an arbitration agreement, the parties should strive to express their
consent in an unequivocal manner with regard to the essential elements of such
agreement, so as to restrict any room for interpretation and ensure the validity of the

arbitration agreement.®*

On the other hand, when contracts are concluded by reference to general conditions, the
arbitration clause may not have been the object of specific attention by the parties, since
the genera conditions or any other document containing the arbitration clause may not
be attached to the contract itself.°® Furthermore, the parties may aso conclude a
contract without reference to an arbitration clause but in the context of a series of

contracts which include an arbitration agreement.®®

52.1.2. Scope

Insofar as the existence of the parties consent has been determined, the arbitration
agreement is deemed to cover all disputes between the parties, provided that they are
arbitrable and arise out of the relationship to which the arbitration agreement refers.®®”’

5.2.1.2.1. Whom it binds

As a general rule the arbitration clause binds only the parties that have originally
agreed to it.°®® However, questions as to consent to arbitration may arise if claims are
brought by or against parties who are not expressed to be a party to the contract
containing the arbitration agreement.®® The arbitration agreement must, like any
contract, be concluded between two or more parties who are determined or

%1 Abdulla, p. 18.

%02 See Fouchard/Gaillard/Goldman, paras 473 et seq.
%3 Abdulla, p. 19.

%% | bid.

% | ew/Mistelig/Kréll, para. 7-35.

8% | pid.

7 Abdulla, p. 19.

%% See. e.g. Abdulla, p. 20.

9| ew/Mistelig/Kréll, para. 7-36.
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determinable.®™® This requirement causes problems where there are more than two
parties (multi-party arbitration) or where the arbitration agreement is held to include
persons or companies who have not signed it (extension).™! In these latter cases the
central issue is whether the arbitration agreement can be extended to a non-signatory.

5.2.1.2.2. What it encompasses

a. Disputes covered by the arbitration agreement

It is important to ensure that the wording adopted in an arbitration agreement is

adequate to fulfil the intentions of the parties.®*

Most arbitration agreements are
broadly worded, and, usually, when parties agree to resolve any disputes between them
by arbitration, they intend to resolve all disputes between them by this method (unless a
specific exception is made).®*® This is, in particular, aso the case when the mode
clauses of arbitration institutions are adopted by the parties.* From the case law it has
generally emerged that there are three categories of claim that are potentially within the
scope of an arbitration agreement:

- contractual claims (including claims incidental to the contract, such as quantum

mer uit);
- clamsintort; and
- statutory claims, i.e. claimsthat arise out of legislation which might bind the parties,

such as securities and antitrust legislation.®™

In al three categories of claim it is essential that a determination is made as to whether
a particular claim or defence has sufficient connection with the contract to be covered

by the arbitration agreement.®*®

b. Set-off and counterclaims

There are cases in which a respondent party will seek to introduce a counterclaim or
raise a set-off against the claim. In general, thisis possible provided the counterclaim or

610 poydret/Besson, para. 154.
° | bid.
612 Redfern/Hunter/Blackaby/Partasides, para. 3-38.
®13 See Lew/Mistelig/Kroll, para. 7-63; see also Redfern/Hunter/Blackaby/Partasides, paras 3-38 et seq.
64 See, eg. the ICC Mode clause which covers “All disputes arising out or in connection with the
present contract”.
ZZ Redfern/Hunter/Blackaby/Partasides, para. 3-40.
Ibid.
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set-off relates to the same contract as the main claim.®’” On the other hand, the difficult
problem is where a respondent wishes to counterclaim or raise a set-off arising under a
different contract between the same parties, because in this situation the counterclaim or
set-off is not covered by the arbitration agreement, and, as a consequence, the
arbitration tribunal does not have jurisdiction to deal with the counterclaims and set-off
claims.®®

Although the situation may be different if the contracts underlying the main claims and
on which the counterclaims and set-off are based are closely related and form part of the

619

same economic venture,”™ the existence of a separate arbitration or choice of forum

clauseis, generally, considered to exclude the possihility of a set-off.%%

A set-off of a clam from a different contract is aso possible if the chosen arbitration
rules alow a set-off to be raised.® However, while most arbitration rules contain
provisions on counterclaims, only some of them deal with set-off°? even though both
institutions have a striking resemblance.®?

522.  Arbitrability

5221 Ingenera

Arbitrability, sometimes also referred to as “objective arbitrability”, relates to whether
or not the subject matter of the dispute may be validly submitted to arbitration.®®* Or, in
other words, it involves determining which types of dispute may be resolved by
arbitration and which belong exclusively to the domain of the courts.®”® The concept
should be distinguished from the one of “subjective arbitrability” which encompasses
capacity and broadly refers to whether or not a specific entity or person may be party to
an arbitration.®?

617 Berger, Set-Off, pp. 64-65. See, e.g. UNCITRAL Arbitration Rules Article 19(3).
618 | ew/Mistelig/Kroll, para. 7-68.

619 See Lew/Mistelis/Kréll, para. 7-69.

620 Berger, Set-Off, pp. 74-79.

21 | ew/MisteligKroll, para. 7-70.

622 See Article 19(3) UNCITRAL Arbitration Rules; Article 30(5) ICC Rules; Article 42(c) WIPO
Arbitration Rules; Article 21(5) Swiss Rules.

623 Berger, Set-Off, pp. 53 et seq., stating the reasons for such reluctance.

624 Abdulla, p. 21.

625 Redfern/Hunter/Blackaby/Partasides, para. 3-12.

626 Abdulla, p. 21.
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While, in principle, any dispute should be just as capable of being resolved by a private
arbitral tribuna as by the judge of a national court, it is, however, precisely because
arbitration is a private proceeding with public consequences that some types of dispute
are reserved for nationa courts, whose proceedings are generaly in the public
domain.®*" Whether or not a particular type of dispute is “arbitrable” under a given law
isin essence a matter of public policy®® for that law to determine.®” The decision asto
which types of disputes are the exclusive domain of national courts, and which can be
referred to arbitration differs from State to State reflecting the political, social and
economic prerogatives of the State, aswell asits general attitude towards arbitration.®*°

5.2.2.2. Withregard to consent’sissues

It has been observed that the issue of arbitrability is one of the most important threshold
questions in the arbitration process.®* In fact, party autonomy is impotent before this
barrier which constitutes a clear limitation of parties consent to arbitrate.

Nevertheless, especially for international cases,®**> when a court is trying to decide
whether to enforce an arbitration agreement, the tendency is to break down the barriers
prohibiting arbitration.®** Moreover, the trend in most lega systems is toward
expanding the boundaries of arbitrability, at least with respect to international
arbitration and disputes over enforcement of the arbitration agreement.®** Therefore, the
ambits where parties can consent also expand.

5.2.3. Capacity

The concept of capacity istwofold. On one hand, it relates to the capacity of a person or
entity to enter into an arbitration agreement on its own behalf and act as a party to

62 Redfern/Hunter/Blackaby/Partasides, para. 3-12.
628 Although in general limits on arbitrability of disputes arise from public policy only few laws make
express reference to the notion of “public policy”, as, e.g. the French NCPC Article 2060.
2% Redfern/Hunter/Blackaby/Partasides, para. 3-13.
60| ew/Mistelig/Kroll, para. 9-35. See also Mustill/Boyd, Arbitration, p. 71.
831 v &rady/Barcel 6/von Mehren, p. 217.
832 On the differentiation between national/international context, see, e.g. Mitsubishi Motors Corp v. Soler
Chrydler Plymouth Inc, 473 US 614, 105 S Ct 3346, 3355 et seq (1985) where the US Supreme Court
held that in an international context the ambit of arbitration may be wider than in a national context and
declared antitrust disputes to be arbitrable which in American Safety Equipment Corp v. JP Maguire &
Co, 391 F 2d 821, 826 et seq. (2d Cir. 1968) were still held not to be arbitrable in a domestic context (see
Lew/MisteligKrdll, para. 9-36).
sz See Vérady/Barcel 6/von Mehren, pp. 218-219.

Ibid.
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arbitral proceedings,; on the other hand, it deals with the capacity of a party to enter into
an arbitration agreement in the name and on behaf of another person or entity

(agency).®®

The mgjority of arbitration laws are silent on the capacity to arbitrate, which is usually
on the same footing as the capacity to contract in general.*® The general rule is that
any natural or legal person who has the capacity to conclude a valid contract has the

capacity to enter into an arbitration agreement.®’

Except for restrictions amed at
protecting consumers, national laws rarely impose restrictions on the capacity to
conclude arbitration agreements.®*® However, with regard to the authority necessary to
agree to arbitration on behalf of another person, there is great diversity among

national laws.®*°

5.3. Reationship between formal requirements and consent

5.3.1. Thefunctionsof theformal requirementsin respect with consent

In the literature the justification for a written form requirement for “proving initial
consent” ®*° has been subdivided in several different, but related aspects:

5.3.1.1. “Cautionary” function

The requirement of writing has a “cautionary” function, in that it distinguishes the
conclusion of an arbitration agreement from other types of transaction, thereby alerting
the parties to the special significance of the agreement.®** In turn this should provoke
proper consideration before initial consent to the agreement is given.®*

On the other hand, considering the fact that parties usually insert a short model clause,
recommended by an arbitration institution, as a formality and that the arbitration clause

635 Abdulla, p. 24. On agency, see under 1V 4.

6% poudret/Besson, para. 270.

837 Redfern/Hunter/Blackaby/Partasides, para. 3-25.
%% | ew/Mistelig/Kroll, para. 7-33.

%% poudret/Besson, para. 274.

0 See under 111.5.1.1.1.

&1 | andau, Written Form, p. 22.

%2 | bid.
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in a commercial contract is often a “midnight clause”,*” one may ask how relevant the
“cautionary” function realy is. In any case, with respect to the “cautionary” function,
regard should be given to whether the arbitration agreement was entered into by
seasoned businessmen, or by people with little experience.**

5.3.1.2. “Evidential” function

Writing has an obvious “evidential” function as it facilitates the resolution of a dispute
as to whether or not an arbitration agreement was actualy consented to and
concluded.®® Given the importance of the rights that are thereby excluded,®* there has
been a perceived need to be able to prove a party’ s consent to arbitration with particular

certainty.®’

5.3.1.3. “Channeling” function

The imposition of a writing requirement has a “channeling” function, allowing for
certain types of agreement to be singled out as special legal mechanisms with particular
attributes, and, requiring that particular transactions take a prescribed form in order to
attract specific legal consequences or characteristics.®®® In this way parties have to take
a conscious decision to invoke the particular legal device, while knowing the
consequences of such a choice.®*

643 See Redfern/Hunter/Blackaby/Partasides, para. 3-02.

6% See Swiss Federal Tribunal, 7 February 1984, Tradax Export SA (Panama) v. Amoco Iran Oil
Company (US), X1 YBCA 532 (1986), para. 10. See also Obergericht Basel, 5 July 1994, XXI YBCA
685 (1996).

845 |_andau, Written Form, p. 23.

% The right of access to court which is generally considered a fundamental right of every citizen in a
civilised State. See, e.g. in particular Article 6 ECHR which, however, is not considered to be an absolute
right. On human rights and arbitration, see, e.g. Besson, Human Rights; Jarrosson, Convention; Landrove,
European Convention, Samuel, ECHR; Wedam-L ukic.

847 |_andau, Written Form, p. 23.

%8 In England, the requirement of writing in section 5 of the Arbitration Act 1996 constitutes, partly, a
“scope” provision; if an agreement is in writing, the 1996 Act will apply, with all its legal consegquences;
if an agreement is not in writing, it will still have some limited existence in English law, but outside of the
regime of the 1996 Act.

849 _andau, Witten Form, p. 23.
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5.3.2. Conformity with Article I11(2) NYC as presumption of “meeting of the
minds’ ?

Although, in principle, the form of the arbitration agreement does not concern questions
regarding its formation, as these questions have to be judged under the applicable law, it
has nevertheless been pointed out that if an arbitration agreement conforms to the
requirement of Article 11(2) NYC, there exists a strong presumption that there is a
“meeting of theminds” between the parties since the requirements of Article1(2) NYC
are fairly strict.® Indeed, it may even be argued that, as far as the arbitration agreement
is concerned, if Article 11(2) NYC is complied with, the parties can be deemed to have
consented to arbitration, except where lack of consent can be proven.®**

5.3.3. Towardsa triumph of substance over form

While in the New York Convention the emphasis is on a signed agreement, in the
modern laws of arbitration this requirement has largely disappeared.®® In most of them
all that is required is some written evidence of an agreement to arbitrate.*>* In some
systems of law an oral agreement to arbitrate will be regarded as being “in writing” if it
is made “by reference to terms which are in writing”;%*** or if an ora agreement “is
recorded by one of the parties, or by athird party, with the authority of the parties to the

agreement” %>

It has been observed that in these modern arbitration laws there has in effect been a
triumph of substance over form, because as long as there is some written evidence of
an agreement to arbitrate, the form in which that agreement is recorded is immaterial.*>®
Moreover, some laws require writing only for evidentiary purposes (ad probationem)®’
and others contain no form requirements.®®® It has also been pointed out that there is no

justification to submit arbitration agreements to stricter form requirements than other

60 \/an den Berg, NYC, p. 177.
%L | bid.
:: Redfern/Hunter/Blackaby/Partasides, para. 3-09.
Ibid.
6 See, e.g. the English Arbitration Act 1996, section 5(3).
%5 See, e.g. the English Arbitration Act 1996, section 5(4). The “implied consent” provisions of the
Model Law are also to be found in English Arbitration Act 1996, section 5(5). See Redfern/Hunter/
Blackaby/Partasides, para. 3-09, and also Landau, Written Form, pp. 52-55.
6% Redfern/Hunter/Blackaby/Partasides, para. 3-09.
%7 See, e.g. the Dutch law.
%8 See, eg. the French law (for international arbitration) and the Swedish law. See for an overview
Poudret/Besson, paras 183 et seq.
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contractual provisions,®® since arbitration is no longer considered a dangerous waiver
of substantial rights.*®® Indeed, on the one hand, the selection of arbitration is not an
exclusion of the national forum but rather the natural forum for international disputes™®*
and, on the other hand, form requirements do not necessarily promote lega certainty,
but they are often the source of additional disputes.®®?

This all supports the complete abolition of the “in-writing” requirement,®® or at least
the submission of the issue of forma validity to a substantive rule of international
arbitration.®®* In any case the writing requirement should be interpreted dynamically in
light of modern means of communication®® and of the growing complexity of modern
economic transactions. A degree of caution on the question on the “in-writing”
requirement is, however, necessary, as.

1. even courts in jurisdictions familiar with international arbitration still sometimes
refuse to enforce arbitration agreements that are not in awritten document signed by
the parties or otherwise contained in an exchange of letters or telegrams;®®

2. an arbitration agreement that is regarded as valid by an arbitral tribunal or court in
one country may not be so regarded by the courts of the country where the award
falls to be enforced.®®”

e668

Although courts have decided that a genera referenc to a separate document

containing an arbitration clause was sufficient to constitute an “arbitral clause in a

contract signed by both parties” in the sense of Article 11(2) NY C®®° and that no specific

670
(S)

reference®” to the arbitration clause is required,®”* the main differences relate to the

%9 See e.g. the critic of Kaplan, pp. 30 et seq.

80| ew/MisteligKroll, para. 7-9.

%! See Lionnet, p. 606.

%2 | ew/MisteligKroll, para. 7-9.

%3 See, e.g. Herrmann, Freshfields Lecture, p. 216; Herrmann, Arbitration Agreement, pp. 45 et seq.;
Sanders, Quo vadis, pp. 157 et seq.

%% See, e.g. Blessing, Law Applicable, pp. 169 and 172.

%5 On the functional equivalence of the written form in arbitration agreements in online business to
business transactions, see Kaufmann-Kohler, Online B2B, pp. 358 et seg. Also the UNCITRAL Working
Group on Arhitration in its 32™ session of March 2000 agreed that Article 11(2) NYC should be
interpreted to cover the use of electronic means of communication and that it required no amendment for
this purpose (Report, A/CN.9/468 of 10 April 2000, No. 101).

%66 See, e.g. the decision of the Second Circuit Court of Appeals in Kahn Lucas Lancaster Inc v. Lark
International Ltd 186 F 3d 210 (1999). The Second Circuit’s decision in Kahn Lucas has been applied by
a number of other US courts, who have arrived at varying interpretations (some liberal; some less so) of
an “exchange of letters and telegrams”.

%7 Redfern/Hunter/Blackaby/Partasides, para. 3-09.

%8 On general reference or global reference, see under 1V.3.2.3.3.

%9 See for the same ruling in relation to the second alternative, the exchange of documents, Switzerland,
Swiss Federal Tribunal, 12 January 1989, XV YBCA 509 (1990).

670 On specific reference or explicit reference, see under 1V.3.2.3.2.

1 France, Cas, 9 November 1993, Bomar Oil NV v. ETAP - I'Entreprise Tunisienne d'Activités
Pétrolieres, XX YBCA 660 (1995); Spain, Tribunal Supremo, 30 January 1986, X v. Y, XIII YBCA 512
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interpretation of the second aternative form requirement, i.e. the exchange of
documents.®”? Problems do in particular arise where only one party has clearly
consented in writing to arbitration, asistypically the case with purchase orders or letters
of confirmation containing an arbitration clause upon which the other party acts without

673 Some courts have followed in those cases a restrictive

sending a written reply.
interpretation approach,®”* others have adopted a wider one. A wide interpretation
approach was followed in Sphere Drake Insurance v. Marine Towing®”® where the US
Courts did not follow the legislative history or a strict textual interpretation of Article
11(2) NYC,°"® but applied intent over form.®”" Issues can aso arise when a third party
signs a document or engages in written communications, as in such cases it may be
possible to attribute those written communications to the party which has not expressly

consented to arbitration in writing.°”

5.34. The decreasing importance of the formal requirements shown using
the example of Swiss case-law with regard to non-signatories

534.1. Genera

Contrarily to French law, in the case of international arbitration, Swiss law requires a
written arbitration agreement for validity.®”® Therefore, in the case of an extension to
third non-signatory parties the issue of the significance of the forma requirement of
having awritten arbitration agreement arises.

5.3.4.2. Different scholarly views

Poudret/Besson are of the opinion that, as Article 178(1) Swiss PIL subjects the validity
of the arbitration agreement to requirements of form, the intention of the parties must be

(1988). Specific reference was required in Tryff Hansa v. Equitas [1998] 2 Lloyd's Rep. 439 and in
another case cited by Merkin, Arbitration Act, 30.

672 | ew/Mistelig/Kroll, paras 7-21 and 7-22.

®%3 | bid.

67 Seg, e.g. Corte di cassazione, 28 October 1993, no 10704/93, Robobar Ltd v. Finncold sas, XX YBCA
739 (1995). See aso: Corte di cassazione, 18 September 1978, No. 4167, Gaetano Butera v. Pietro e
Romano Pagnan, 1V YBCA 296 (1979) 299 et seq.; see also the German decision by the Landgericht
Miinchen, 20 June 1978, V YBCA 260 (1980) 261; and the Hong Kong case Small v. Goldroyce [1994] 2
HKC 526.

675 phere Drake Insurance Plc v. Marine Towing, Inc, 16 F 3d 666, 669 (5" Cir. 1994).

676 Which requires signature or exchange of documents for arbitration agreements and clauses.

7 | ew/MisteligKréll, para. 7-24 et seq.

®"8 | bid. See under 111.5.4.2.

67 See Article 178(1) Swiss PIL.
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manifested by one or more texts and therefore tacit acceptance based on non-written

actsisinsufficient.%

Blessing, on the other hand, has aways maintained that the issue of the extension of the
arbitration clause to non-signatories is not an issue under sub-paragraph 1, but rather
under sub-paragraph 2 of Article 178 Swiss PIL. Indeed, according to him, it is a
problem as to the scope of an existing (validly signed or even exchanged arbitration
agreement) ratione personae: once an arbitration clause exists its scope and reach have to
be determined according to Article 178(2) Swiss PIL.%* Therefore, the issue will be one
of consensus and interpretation as to whether the contract (containing an arbitration

clause) was meant to also include a non-signatory party.®*

5.3.4.3. The position of the Swiss Federal Tribunal in the decision 129 |11 727 (of 16
October 2003)

The Swiss Federal Tribunal, with regard to the relation between sub-paragraphs 1 and 2
of Article 178 Swiss PIL—while recognising the necessity of the form requirements for
arbitration clauses—has, however, in 2003 held that:

“ Toutefois, cette exigence de forme ne sapplique qu'a la convention d'arbitrage elle-
méme, c'est-a-dire a I'accord (clause compromissoire ou compromis) par lequel les
parties initiales ont manifesté réciproquement leur volonté concordante de
compromettre. Quant a la question de la portée subjective d'une convention
d'arbitrage formellement valable au regard de I'art. 178 al. 1 LDIP—il sagit de
déterminer quelles sont les parties liées par la convention et de rechercher, le cas
échéant, si un ou destiersqui n'y sont pas désignés entrent néanmoins dans son champ
d'application ratione personae -, elle releve du fond et doit, en conségquence, étre
résolue a la lumiere de l'art. 178 al. 2 LDIP (dans ce sens, cf., parmi d'autres,
BLESSING, ibid.)” %%

The Swiss Federa Tribunal, in upholding the maority decision of the arbitra
tribunal,®** has made a distinction between the validity of the arbitration agreement
between the initial parties and the validity of its extension to third non-signatory

%80 poydret/Besson, para. 258. See also Poudret, Note, p. 392.

%! Blessing, Introduction, para. 504.

%82 1bid.

%83 DFT 129 111 727, consid. 5.3.1., p. 736.

%% See also Poudret, Note, pp. 393 et seq. It has been observed that the arguments which have been
retained by the arbitral tribunal in order to admit the extension of the arbitration agreement and which
have been reported at the consid. 5.1.1. of DFT 129 Il 727 show the influence of the French case law
(see Poudret, Note, pp. 393 et seq.).
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parties.®®® While the former is subject to the formal requirements provided for in Article
178(1) Swiss PIL, which exclude an oral agreement, the extension would not have to
comply with these formal requirements. According to the Swiss Federal Tribunal the
determination of the scope ratione personae of the arbitration agreement merely raises
the question of interpretation, i.e. of substance, which must be resolved according to one
of the three national laws referred to in Article 178(2) Swiss PIL.%%°

The Swiss Federa Tribunal has motivated this jurisprudence with the liberal approach
that the Court had already followed in the past.®®” Indeed an arhitration clause has been
seen by the Swiss Supreme Court as binding for persons who have not signed it in many
other cases. assignment, assumption of debt, in the case of procedural behaviour, or
when it is required by the principle of good faith.%®

It is exactly the distinction made by the Swiss Federal Tribuna that led to my earlier
observation as to whether, following French case law, there might even be another form

of separability: a sort of personal separability.®®

5.3.4.4. Criticsof the SwissFederal Tribunal’sdecision

Contrarily to the Swiss Federal Tribuna Poudret/Besson maintain that the submission
of the third non-signatory party to the arbitration between the initial parties should, in
order to comply with the formal (already simplified) requirements of Article 178(1)
Swiss PIL, derive from documents manifesting the intent of such a third party to
arbitrate, and, indeed, until the aforementioned new case law, the Swiss Federd
Tribunal always based the extension of the arbitration agreement on documents
manifesting the intent of the third party.®® Poudret/Besson are of the opinion that the
extension of the arbitration clause implies that the third party is also bound by a valid
arbitration agreement, and not only that avalid arbitration agreement exists between the
initial parties. Thus, the submission to arbitration in Switzerland is only valid if it
complies with the conditions of form and substance provided for in Article 178 Swiss
P|L.691

%8 See also Poudret/Besson, para. 258.

%% | bid.

%7 Huber, p. 39. See also Poudret, Note, pp. 394 et seq.
8 DFT 129 111 727, consid. 5.3.1., p. 735.

%% See under 111.4.3.3.

6% See Poudret/Besson, para. 258.

% | bid.
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In between the positions of Blessing and Poudret/Besson, a third way has been
suggested by Habegger. He supports the finding that no overly strict requirements
should apply to the formal validity of an extension of the arbitration clause to a third
party. Therefore, he argued that for showing compliance with Article 178(1) Swiss PIL
an “exchange of text” between an initial party and the party to which the arbitration
clause isto be extended is not required.®®

54. Upholding the arbitration agreement in spite of its signature by
only one of the parties or the non-fulfilment of formal
requirements

54.1. Expression of consent in more documents

When a contract containing the arbitration clause is signed by only one party it iswidely
accepted that the written consent of the other party contained in a different document
does not have to be signed.*® Indeed, the signature requirement merely applies to the
first alternative of Article 11(2) NYC but not to the second—the exchange of

documents.®

5.4.2. Three party situations

In bills of lading and other three party situations, in which it frequently transpires that
the third party signs a document or engages in written communications, it may be
possible to attribute those written communications to the party which has not expressly
consented to arbitration in writing.?®> The third party may be considered to have acted
as an agent or a broker when consenting in writing.®®

%92 Habegger, p. 410.

%% | ew/Mistelig/Kroll, para. 7-28.

%% Switzerland, Federal Tribunal, 5 November 1985, Tracomin CA v. Sudan Oil Seeds Co Ltd, XII YBCA
511 (1987); Obergericht Basel, 5 July 1994, DIETF Ltd v. RF AG, XXI YBCA 685 (1996). On the
Tracomin case, see in particolar also Samuel, Arbitration clauses, pp. 508 et seq.

% | ew/Mistelig/Kréll, para. 7-29.

6% See e.g. Swiss Federal Tribunal, 7 February 1984, Tradax Export SA (Panama) v. Amoco Iran Oil
Company (US), XI YBCA 532 (1986). On the Tradax case, see in particolar also Samuel, Arbitration

clauses, pp. 509 et seq.
%% | ew/Mistelig/Kréll, para. 7-30.
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5.4.3. Good faith and estoppel considerations

Where the consent of both parties to the arbitration clause was clear, in spite of the non-
fulfilment of formal requirements, courts have also resorted to considerations of good
faith and estoppel to uphold the arbitration agreement.®®” The Swiss Federal Tribunal in
Compagnie de Navigation et Transport v. MSC held:**®

“in particular situations, a certain behaviour can replace compliance with a formal
requirement according to the rules of good faith”.

However, there are also decisions where for reasons of legal certainty it has been

impossible to overcome the lack of form in the arbitration agreements.**

7 | ew/Mistelig/Kréll, para. 7-30.

%% Swiss Federal Tribunal, 16 January 1995, Compagnie de Navigation et Transport SA v. MSC
(Mediterranean Shipping Company), XXI YBCA 690 (1996) 698 para. 13. On the Compagnie de
Navigation case, seein particolar also Samuel, Arbitration clauses, pp. 511 et s=q.

9 | ew/Mistelis/Kroll, para. 7-30, footnote 35. See, e.g. ICC Case No. 5832, 115 Clunet 1198 (1988)
1202; Aughton Ltd v. MF Kent Services Ltd, (1991) 31 Con LR 60 (CA).



121

SECOND PART

The Second Part of this study will compare—by analysing them separately—three
different areas in which arbitration today plays a significant role in an international
context: commercial arbitration (Chapter 1V.), investment arbitration (Chapter V.) and
sport arbitration (Chapter V1.).

V. COMMERCIAL ARBITRATION

The starting point of the comparison will be the classical field of commercia
arbitration. In international commercia arbitration it is of paramount importance to
characterise the nature of the underlying transaction and determine whether or not the
relevant dispute is commercial. On the other hand, the involvement of commercial
persons may be of relevance, but should not be the guiding principle.”® Indeed, States
and their ministries and agencies may be involved in a commercia activity, although
they do not qualify, strictly spesking, as a commercia person.”™ In commercial
arbitration the relationship between the parties is horizontal and consent is expressed in
an arbitration agreement which can take the form of a submission agreement or an
arbitration clause.”®

The concept of “commercia” that underlies this thesis is the one followed by the Model
Law—it describes “commercia” in a footnote to Article 1(1) in a comprehensive and
open-ended way.’® The definition includes disputes with State parties and does not
distinguish between civil and commercia arbitration as some nationa lega systems
d0.704

Chapter 1V. begins by making some general remarks on the consensual character of
commercial arbitration and looking at the possible exception of arbitration with the

) ew/MisteligKroll, para. 4-5.

" |bid.

%2 See under 111.1.

7% Some countries which adopted the Model Law incorporated the text of the footnote into a section of
the law; other jurisdictions simply reproduced the text in a schedule (see Lew/Mistelig/Krdll, p. 53,
footnotes 15 and 16). For the wording of this footnote in the Model Law, see under the annex containing
the wording of the provisions cited in the main body of the thesis.

% See, e.g. French domestic arbitration law (Fouchard/Gaillard/Goldman, para 64).
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Chambers of Commerce of (former) communist countries (section 1.). Then it turns to
discuss the content of the arbitration agreement (section 2.). After that the determination
of the existence of parties consent and its scope is analysed (section 3.). Agency and
consent (section 4.) and the transfer of the arbitration agreement and consent (section 5.)
are considered. A longer section is then devoted to parties consent with regard to the
extension of arbitration agreements, in particular within groups of companies (section
6.). And, finally, the relevance of parties’ consent with regard to procedural mechanisms
Is examined (section 7.).

1. GENERAL REMARKS

1.1 The consensual character of commercial arbitration

The agreement to arbitrate is the foundation stone of international commercial
arbitration, as it records the consent of the parties to submit to arbitration—a consent
which is indispensable to any process of dispute resolution outside national courts.”®
Indeed, the consent of the parties is the essential basis of a voluntary system of
international commercial arbitration.”® Nevertheless, it has been observed that
compulsory arbitration does exist and that internationally, the most striking example of
compulsory arbitration occurred in the socialist countries of Central and Eastern Europe,
where it was employed as the method of settling disputes under the provisions of the

Moscow Convention of 1972.7%

1.2.  Arbitration with communist countries as an exception?

1.2.1. Former socialist countries of Central and Eastern Europe

1.2.1.1. Overview

The Moscow Convention of 26 May 1972 provided for a referral to arbitration for all
disputes which arose between economic organisations of the former CMEA countries.

% See e.g. Born, p. 1.
% See e.g. Redfern/Hunter/Blackaby/Partasides, para. 3-01.
7 Redfern/Hunter/Blackaby/Partasides, para. 3-01, footnote 3. Similarly also Rigozzi, para. 475.
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Arbitration was thus the compulsory dispute resolution mechanism within the
COMECON, and the system became widely harmonised throughout the Member States.
Awards were final and binding and enforceable in the same manner as court judgments;
grounds for refusal of enforcement were strictly limited.”®

In the past, foreign trade organisations of the Soviet Union and other East European
countries, in negotiating contracts with Western corporations, have proposed, and
occasionally insisted on, arbitration under the rules of the foreign trade arbitration
ingtitution established at the Chamber of Commerce of the East European country in
question.”® While most CMEA countries only had one arbitration court, the former
Soviet Union had the FTAC and the MAC."° The FTAC and MAC, both attached to the
USSR Chamber of Commerce and Industry in Moscow, have generaly been seen as

representative of such institutions.

1.2.1.2. With particular regard to consent and the proceeding

It has been observed that both FTAC and MAC displayed features, on a theoretical
level, which made them resemble nationa courts rather than arbitral tribunals. The most
important aspect of arbitration, namely the voluntary submission to arbitration, was,
however, a condition precedent for FTAC and MAC to try disputes.”"> Moreover,
parties engaged in East-West trade had a fairly broad spectrum of choices among
various available arbitration mechanisms,”*® and, yet even though there might have
been a sort of pressure to resort to arbitration before the foreign trade arbitration
commissions of Eastern Europe, it has been observed that with the exception of the
award in the Soviet-Isragli Oil Arbitration,”* FTAC and MAC had an unblemished
reputation for fairness,”™ and this in spite of the fact that they were attached to the
Chamber of Commerce.

7% Blessing, Introduction, para. 267.

% Hobér, Moscow, p. 121.

9 Blessing, Introduction, para. 268.

1 Hobér, Moscow, p. 121.

12 See Hobér, Moscow, p. 158.

3 E.g. arbitration in a third country under the rules of the ICC or arbitration in Stockholm under the
auspices of the Arbitration Institute of the SCC (Hobér, Moscow, p. 120).

4 The case is the infamous Soviet-Isragli Oil Arbitration. The award is translated and reproduced in 53
Am. J. Int'l. L 800 (1959). For comments on the award, see, e.g. Berman; Domke; Metzger.

> See Hobér, Moscow, p. 163.
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1.2.2. People sRepublic of China (PRC)

1.2.2.1. Overview

In the PRC, prior to the enactment of the 1994 Arbitration Law, CIETAC and CMAC
had exclusive jurisdiction over foreign-related disputes.”® While this “monopoly” was
challenged when the 1994 Law introduced a rather ambiguous provision stating that
“foreign-related arbitration commissions may be established by the China International
Chamber of Commerce”,”"” CIETAC remains the largest arbitration institution of the
country.”® CIETAC, which is regularly insisted upon by Chinese contracting parties, is
organised under the auspices of the China Council for the Promotion of International
Trade (CCPIT)—a powerful force for trade with China—and to this extent it is

controlled and influenced by the Chinese Government.”®

1.2.2.2. CAA requirements. morethan only consent to arbitration?

In reading Articles 16 and 18 CAA together, one may find that the designation of an
arbitration institution (the substitute wording for “arbitration institution” in the CAA is
“arbitration commission”) actually constitutes a compulsory requirement for a valid
arbitration agreement under the CAA.”® It has been argued that, due to the fact that
arbitration is contractual in nature, an arbitration agreement should only be invalid if
according to the interpretation of the arbitration agreement and all relevant
circumstances no common consent to arbitrate can be ascertained.”” The CAA
provisions, however, require much more than the parties consent to arbitrate, which
could make arbitration agreements very vulnerable to the easy invalidation by courts.’?
Indeed, this requirement could disqualify foreign arbitration institutions at the outset
from handling arbitrations in China, when their model arbitration clauses do not
mention the arbitration institution itself’?® and therefore do not meet the requirements of

Article 16 CAA.™*

16 Zhou, p. 149.

" Ibid.

™8 1 recent years, nearly 1,000 cases have been filed with the CIETAC annually on average

(see http://www.cietac.org.cn/english/introduction/intro_1.htm).

01 ew/MisteligKroll, para. 3-30.

2 Manjiao, p. 111.

2! Tap/von Wunschheim, p. 316.

22 See Manjiao, p. 111.

2 For this reason the ICC has a Model arbitration clause for Mainland China which mentions the
arbitration institution. For the wording of the clause, see under the annex containing the wording of the
provisions cited in the main body of the thesis.

2 See Tao/von Wunschheim, p. 324.
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1.2.3. Comments

Arbitration with parties of (former) communist countries is, in my opinion, not really
an exception from the consensual character of commercial arbitration. Indeed, the
parties still had, and respectively still have, a possibility of choice, athough perhaps a
more limited one. For instance, in China ad hoc arbitrations are not permitted,”” and
therefore it is not possible to consent to arbitration with own rules. However, parties
still have the possibility to choose, even though only among institutional arbitrations.
The fact that the parties' choice is restricted to institutiona rules is, however, in my
view, primarily an issue about how far reaching party autonomy is, and less one
about the consensual character of arbitration.

What is surely a more difficult aspect to cope with is the one about unequal bargaining
power s between the parties who decide to consent to arbitration. This aspect concerns,
however, more the question of whether the arbitration agreement, as it has been
concluded, is vaid or not (validity of the arbitration agreement). On the other hand,
this issue is mitigated when the parties have the possibility of choice among various
available arbitration mechanisms, and, above all, when the arbitration proceedings
before a determinate arbitration institution are conducted in a fair way. The issue with
the requirements of the CAA aso shows the importance of the content of the arbitration
agreement.

2. THE CONTENT OF THE ARBITRATION AGREEMENT

2.1. Theessential ementsfor which consent isrequired

When entering into an arbitration agreement, the parties should strive to express their
consent in an unequivocal manner with regard to the essential elements of such an
agreement, so as to restrict any room for interpretation and ensure the validity of the
arbitration agreement.”?® The validity supposes that the essential elements are defined
without ambiguity or contradiction, as otherwise, the clause is defective and might
prove invalid or ineffective.”’

2% The Chinese arbitration system has a tradition of prohibiting ad hoc arbitration (see Manjiao, p. 115).
26 Apdulla, p. 19.
2" poudret/Besson, para. 158.
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2.1.1. The agreement to arbitrate: any dispute between the parties will be
resolved by arbitration

The arbitration agreement must clearly express the parties intention to submit their
dispute to arbitration, instead of going to a national court. The agreement should make
clear that arbitration is the exclusive forum in which disputes between the parties are
to be resolved.”® In particular al ambiguity between arbitration in the strict sense,
mediation, expert determination, and other modes of dispute resolution must be
avoided.” Should the parties intend to subordinate their arbitration to prior conciliation
proceedings, they should mention it in their arbitration agreement since this is a
requirement of their submission to arbitration.”® Indeed, the fulfilment of this
requirement is a prerequisite to be met before consent to arbitration can become
effective.

Although the ambiguity of including an additional choice of forum clause should aso
be avoided, occasionally an arbitration agreement may allow one or both parties the
choice as to whether to go to arbitration or have the dispute decided by State courts,”*
The possibility of choice increases the consensual character of arbitration, when this
mode of dispute resolution is preferred, because the choice is made once the dispute

has broken out.”*?

On the other hand, when the route of State courts is preferred, the
consent to arbitration of both parties has vanished. This seems especialy unfair in the
case of unilateral arbitration clauses. Indeed, the resulting lack of equality between the
parties raises the issue of the validity of such an arrangement.”? Therefore, where only
one party, in genera the one with the greater bargaining power, has the right to choose
between arbitration and litigation, there might be problems with the enforceability of the
arbitration agreement in some systems.”* While in the US this matter is not settled—
although in commercial contracts there seems to be a trend in favour of their

validity*>—French law has held such agreements to be valid.”*® Moreover, for instance

28| ew/Mistelig/Kroll, para. 8-10.

2 poydret/Besson, para. 155.

| bid.

| ew/Mistelig/Kroll, paras 8-10 et seq.

"2 Thisis at least so from the optic of the party choosing the forum.

3 Fouchard/Gaillard/Goldman, para. 488.

™ In Mexico, for instance, such arbitration clauses are not considered to be valid: see Article 567 Cédigo
Federa de Procedimientos Civiles.

™ Doctor's Assoc v. Distajo, 66 F 3d 438, 451 (2d Cir. 1995). For further references, see Kréll,
Finanzgeschéften, pp. 367 and 378; Niddam, pp. 159 et seq.; Drahozal.

% Fouchard/Gaillard/Goldman, para. 488.
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in Germany, the Federal Supreme Court has considered this type of clause to be valid
even when contained in standard terms of business.”’

2.1.2. Indication of the dispute or legal relationship which will be the subject
matter of arbitration

The agreement must identify what disputes should be referred to arbitration: isit all or
only specific disputes arising out of the specific contractua relationship between the
parties?”*® In doing this it is important to ensure that the wording adopted in an
arbitration agreement is adequate to fulfil the intentions of the parties.” It should also
be made clear that the disputes are in respect of a particular contract or contracts, as an
agreement to submit future disputes between the parties to arbitration without reference
to any contractua relationship between the parties may be void for reasons of
uncertainty.

The various arbitration institutions recommend model clauses with broad wording by

"1 or “any dispute”,’* “all disputes, controversies and differences’ "

referring to “al
or just generally “disputes, controversies or clams’.’* Indeed, the reference to “each
dispute” or “a dispute” could be interpreted to mean that each dispute should be the
subject of a separate arbitration.””® Moreover, in identifying the link between the
dispute and the contract clauses are used such as “arising from/arising out of or in

connection with” "® or

“arising out of or relating to or in connection with”.”*" Clearly
the terms “relating to” and “in connection with” are wider than “arising out of” a
particular contract and this wider language may alow a tribuna to deal with a

peripheral agreement which relates to, but is separate from, the main agreement in

3" BGH, 24 September 1998 ZIP 1998, 2065 with note Kréll, WuB VIl A § 1025 1-99. For the same
position under English law, see Pittalis v. Sherefettin [1986] QB 868; Russell on arbitration, para. 2-045.
(Lew/Migtelig/Krdll, para. 8-12).

%8 | ew/MisteligKroll, para. 8-13.

¥ Redfern/Hunter/Blackaby/Partasides, para. 3-38.

™0 This was not the case in Navigazione Alta Italia SpA v. Concordia Maritime Chartering AB (The
“ Sena Pacifica”) [1990] 2 Lloyd's Rep. 234 (Lew/MisteligKroll, para. 8-16).

! See | CC recommended arbitration clause.

™2 Found in the LCIA, ICSID, SIAC and HKIAC recommended clauses.

™3 See, e.g. standard clause of the Japanese Commercia Arbitration Association.

4 See similarly “dispute, controversy or claim” in AAA, ICDR, HKIAC, WIPO, SCC Clauses.

> | ew/Mistelig/Kréll, para. 8-13.

8 See. e.g. standard clause of LCIA, SIAC, HKIAC.

™" See, e.g. standard clause of ICC.
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which the arbitration agreement is contained—even though it is not expressly or directly
covered in that main agreement.”*®

Language should be used which identifies the generic issues between the parties, e.g.
“disputes arising out of or in connection with this contract, including any question

» 749

regarding its existence, validity or termination” —this may facilitate set-off and

counterclaims being addressed in the same arbitration.”°

The model clauses recommended by the various institutions have an expansive effect
on parties consent to arbitration. Indeed, with the broad wording parties agree that a
bigger number of disputes fall within the scope of the arbitration agreement. However,
as consent is given before disputes break out, there is a the same time a reduction of
the pure consensual character of arbitration. This leads to a phenomenon which |
would call the “paradox of consent”: the expansion of parties consent to arbitration
causes a reduction of the pure consensual character of arbitration itself.

On the other hand narrower language will result in certain disputes falling outside the
scope of the arbitration clause, and, accordingly, clams in tort or other non-contractual
claims have been held not to arise under “an agreement” and are not covered by an
arbitration clause.”™ In a context where the selection of arbitration is no longer seen as
the exclusion of a national forum, but rather the natural forum for international

752

disputes,”™ this should be avoided, as before the dispute breaks out the parties might
have consented to submit future disputes to arbitration. Indeed, it can also be observed
that the reduction of the pure consensual character of arbitration goes hand in hand
with the growing acceptance of arbitration as a mechanism to solve international

disputes.

Doubt has aso been cast on whether arbitration (like court proceedings) needs to be
contentious by pointing out that neither arbitrators nor courts are necessarily called
upon to decide disputes in the strict sense, but to regulate rel ationships between parties,
notably by adapting a contract or filling gaps therein.”® However, clear and express

8 | ew/MisteligKroll, para. 8-14.

™9 CIA standard clause.

0| ew/Mistelig/Kréll, para. 8-15.

! See Working Group on the ICC Standard Arbitration Clause, Final Report of 3 March 1992, Doc.
N111lo 420/318. See also Fillite (Runcorn) Ltd v. Aqua-Lift (a firm) [1989] 45 BLR 27; Empresa
Exportadora de Azucar v. Industria Azucaera Nacional SA (The Playa Larga) [1983] 2 Lloyd's Rep. 171.

2 jonnet, p. 606. See also Lew/MisteligKréll, para. 7-9.

33 Oppetit, Arbitrage, pp. 315-326.
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wording should be used if parties want to entrust the arbitration tribunal with the task of
gap filling and adaptation of the contract—particularly given the creative, as opposed to
judicial, nature of this task.”™*

2.1.3. Finality of awards

One stop dispute resolution is an advantage of arbitration, as most national laws allow
no or limited rights of appeal against an award.” Parties do not wish to be tied up in
the national courts on appeal to challenge the arbitrators' conclusions or to delay the
effect of the tribunal's decision indefinitely where one party wishes to avoid the
determination of the tribunal.”® For this reason, while it should be self evident and
implied in the arbitration agreement, arbitration clauses often contain the words “finally
settled” ™’ or “resolved””™® by arbitration.”® Where under the law of the place of
arbitration there is an appeal mechanism against the decision of the arbitration

al,"® the parties may wish to exclude this right of appeal.” The English Court of

tribun
Appeal has held that the wording of the standard ICC clause was enough to manifest the
parties’ intention to exclude the right of appeal against the award under section 3(1) of

the English Arbitration Act 1979.7

2.2. Other relevant consider ations

2.2.1. In General

Lawyers frequently consider and seek to cover many other relevant issues in the
arbitration agreement. These include: for institutional arbitration, which institution; the
place of arbitration; the number of arbitrators, the method of appointment and
gualification of the arbitrators; the language of the arbitration; the procedure to be
followed; the applicable rules to determine the issues in dispute; timetable for the

™ That applies irrespective of the fact that under some laws standard arbitration agreements may also
empower the courts to fill gaps and adapt contracts; see Krdll, Ergéanzung, pp. 104 et seq. and 165 et seq.
5 | ew/MisteligKroll, para. 8-18.

I bid.

" See. e.g. recommended arbitration clauses of |CC and Japan Commercial Arbitration Association.

8 See, e.g. recommended arbitration clauses of LCIA and SIAC.

| ew/Mistelig/Kréll, para. 8-18.

%0 Sea e.g. section 69 English Arbitration Act 1996.

®1 | ew/Mistelig/Kréll, para. 8-19.

82 Marine Contractors Inc v. Shell Petroleum Company of Nigeria [1984] 2 Lloyd's Rep. 77.
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award; and several other less common issues, such as costs of arbitration or

763

confidentiality.™ While these various points can sometimes usefully be dealt with in

the arbitration agreement, they are not crucial to its vaidity."®*

2.2.2. Theseat of arbitration

Although some authors ignore or consider the seat of arbitration of secondary

importance, for others’®

the arbitration agreement must directly or indirectly connect

the arbitration to alegal system which will ensure its effectiveness in the absence of any

contractual mechanism to this effect. There are different forms of connection:

- thedirect connection with the designation of a seat;

- the submission to the arbitration rules of an arbitration institution;® and, finally,

- an indirect connection with the submission to arbitration rules containing a
procedure for appointing arbitrators who can then determine the seat in the absence

of an agreement of the parties.””

A number of national laws™® provide for a subsidiary connecting factor based on the
domicile of one of the parties where no seat has been fixed.” However, in order to
ensure the effectiveness of the arbitration the conditions of such a subsidiary connection
have to be met. On the other hand the Swiss PIL and the UNCITRAL Model Law
contain no subsidiary connecting factors. Therefore, it has been sustained that, despite
al these precautions the determination of the seat by the parties can be an essentid
element of the arbitration agreement, and not merely an important or useful one, as
many authors’® submit.””* Nevertheless, the importance of the seat of arbitration has
also been challenged on several grounds:

- thechoice of seat is often a matter of convenience;

83 |_ew/Mistelig/Kroll, paras 8-20 et seq. For an overview of these elements, see Lew/Mistelis/Kroll,
paras 8-21 et seq. or Redfern/Hunter/Blackaby/Partasides, paras 3-42 et seq.

%% poudret/Besson, para. 158.

% See e.g. Poudret/Besson, para. 157.

"8 guch an intitution is generally competent to appoint the arbitrator or arbitrators in the absence of an
agreement between the parties or in case of obstruction by one of them, and even to determine the seat of
the arbitration. Failing such a determination, the seat can be fixed by the appointed arbitrators. To take the
example of the ICC arbitration, these powers of the ICC Court of Arbitration result from Articles 8(3),
8(4) and 14(1) of the ICC Rules.

®’ Article 7(2) UNCITRAL Arbitration Rulesis an example.

8 Namely those of Germany, the Netherlands and Sweden. Italian and English law also contain
subsidiary connecting factors designed to avoid the invalidity of the arbitration agreement when the seat
has not been indicated.

%9 poudret/Besson, para. 157.

" See e.g. Bernardini, Arbitration Clause, p. 51; Craig/Park/Paulsson, p. 93.

™ poudret/Besson, para. 157.
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- the choice of seat is often determined not by the parties but by the arbitration
institution they have selected;

- the choice of seat is often governed by the desire for neutrality;

- the role of the arbitration tribuna is transitory and the seat has no necessary
connection with the dispute.”"?

In particular, in light of the emancipation of arbitration from national laws and the

above arguments, there is a school of thought that international arbitration can be

delocalised.””

2.2.3. Adhoc arbitrations

As there are no clear rules applicable, in the case of ad hoc arbitrations the agreement
should provide for the appointment of the arbitrators and the procedures to follow. If
the arbitration agreement is silent then the rules of the applicable law, which will
invariably be the law of the place of arbitration if one has been agreed, will be applied
to these issues.”™

2.2.4. Multiparty arbitrations

Where there are more than two parties to a contract the arbitration agreement should
anticipate a dispute involving more than two parties, as these situations can give rise to
additional complications, especially with respect to the appointment of arbitrators.””

2.3. Implied terms

By consenting to arbitration the parties also consent to the implied terms’”® which arise
from an agreement to arbitrate. The issue with implied terms is how far the parties are
conscious of and consent to such terms. A good example of this problem is the
treastment of confidentiality in England.””” However, in 2008 the English Court of

772 See the comprehensive summary in Goode, pp. 32 et seq.

™ | ew/Mistelig/Kroll, para. 4-49. On delocalised arbitration, see, e.g. the discussion in Nakamura and
Rubins, Arbitral Seat. An example of delocalised arbitration is sport arbitration, in particular in the context
of Olympic Games (see Kaufmann-Kohler, Olympics, pp. 3, 22 and 80).

™ Lew/Mistelig/Kréll, para. 8-47.

™ See Lew/Mistelig/Kroll, para. 8-55.

76« Dj spositives Recht” in Germany, “lois supplétives’ in France (see also Zweigert/K 6tz, p. 327).

" See in particular the cases Oxford Shipping Co. Ltd. v. Nippon Yusen Kaisha (The “Eastern Saga’)
[1984] 2 Lloyd’'s Rep. 373 et seq., and [1984] 3 All ER 835 et seq.; Dolling-Baker v. Merrett and others,
[1991] 2 All ER 890 et seq.; [1990] 1 WLR 1205 et seq.; Hassneh Insurance Co. of Israel v. Suart J.
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Appeal has restated the position that, as a matter of English law,””® an implied duty of
confidentiality exists in every arbitration agreement.”” Indeed, there are a number of
exceptions to this general rule, abeit that the full extent of these exceptions has yet to
be finally determined.”®

It has been observed that such far reaching implied obligations are in most cases not in
the parties interest and that many parties are even not aware of their existence and
scope when they conclude the arbitration agreement.”®* Generally speaking, the issue
with implied terms is on what parties consent to or, in other words, it is about the
content of the arbitration agreement. Recently, it has thus been argued that the parties
expectations to international commercial arbitration would be better served by enforcing

only express, rather than implied, obligations of confidentiality.’®

The approach of the English courts to “confidentiality” has met with little sympathy
elsewhere.”® Nevertheless, also the High Court of Singapore and the Supreme Court of
Bermuda have, in the years 2003 and 2006, followed the English case law."®*

24. The problem of awareness of national provisons shown by
using the example of the Dutch consolidation provision

With the conclusion of the arbitration agreement the national law provisions of the seat
of arbitration become applicable. Some provisions may be problematic with regard to
the consensual nature of arbitration. The law of the Netherlands provides, for instance,
for the possibility to have a court-ordered consolidation.’®® Therefore, the issue arises as
to whether the parties to the arbitration agreement are aware of this provision and the
possibility that athird party may eventually join the proceedings.

Mew [1993] 2 Lloyd's Rep. 243 et seq.; Ali Shipping Corp. v. Shipyard Trogir [1998] 1 Lloyd’s Rep. 643
et seq.; [1998] 2 All ER 136 et seq.; [1997] EWCA Civ 3054.

™ On the differentiation between terms implied in law and terms implied in fact, see Lord Denning M.R.
in Shell v. Lostock Garages [1977] 1 All E.R. 481, 487 et seq. (CA.); Gatehouse J., in Ashmore v.
Corporation of Lloyd's (No. 2), [1992] 2 Lloyd’s Rep. 620, 626 et seq. (Q.B.). See a'so Hadzimanovic.

" Emmot v. Michael Wilson & Partners[2008] EWCA Civ 184.

"8y oung/Chapman, p. 45.

8! See Ritz, p. 17.

782y oung/Chapman, p. 45.

8 1pid.

8 Singapur: decision of 6 June 2003 in the case Myanma Yaung Chi Oo Co. Ltd. v. Win Win Nu and
another, [2003] 2 SLR 547 et seq., 552 para. 17. Bermuda: decision of 2 February 2006, see under:
http://www.|egal week.com/articles/128033/of fshore+a+question+of+confidence.html  (last accessed in
April 2009).

"8 See Article 1046 Netherlands CCP. On this provision, see under 1V.7.2.2.2.2.b.
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3. DETERMINATION OF THE EXISTENCE OF PARTIES
CONSENT AND ITS SCOPE

3.1 I nter preting parties consent

3.1.1. In general: applicability of the general principles of contractual
interpretation

Arbitration agreements are, in general, subject to the same type of rules of interpretation
as all other contracts, and all relevant circumstances have to be taken into account.”®®

Severa principles of interpretation might be applied for interpreting parties’ consent.

3.1.1.1. Interpretation in good faith

The first and most widely accepted principle of interpretation applied to arbitration
agreements is the principle of interpretation in good faith; this rule of interpretation
means that a party’'s true intention should always prevail over its declared intention—
where the two are not the same.”®” Thus, declarations should be interpreted in good faith
and the parties’ conduct, both at the time of contracting and subsequently, considered.”®

From this broad rule—that contracts must be interpreted in good faith—more specific
rules of interpretation can be derived, al of which stem from the need to establish the
actual intention of the parties:

- firgt, the intention of the parties must be examined in context, that is to say, by
taking into account the consequences which the parties reasonably and legitimately
envisaged;

- second, the attitude of the parties after the signature of the contract and up until
the time when the dispute arose should be taken into account, as that attitude will
indicate how the parties themselves actually perceived the agreements in dispute.”

Thisrule is sometimes referred to as “ practical and quasi-authentic interpretation” or

“contemporary practical interpretation” and is usually applied in arbitral case law.”

8 | ew/Mistelig/Kréll, para. 7-60.

8" Fouchard/Gaillard/Goldman, para. 477.

% See, e.g. Lew/Mistelig/Kroll, para. 7-60.

® Fouchard/Gaillard/Goldman, para. 477.

0 See eg. the 23 August 1958 ad hoc award by Messrs. Sauser-Hall, referee, Hassan and Habachy,
arbitrators, in Saudi Arabia v. Arabian American Oil Co. (ARAMCO), 27 ILR 117, 198 (1963).
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In particular, recognition of the existence of an arbitration agreement will frequently
result from a party initially relying on the existence of that agreement to avoid the
jurisdiction of the courts, but subsequently denying its existence or validity before
an arbitral tribunal;"**

- third and finally, the agreement must be interpreted as a whole.” This need for an
interpretation of the agreement or of its various constituent parts as a whole, bound
together by the true intention of the parties, is one of the factors to be taken into
account in disputes involving the construction of arbitration agreements contained in
related contracts.”*®

3.1.1.2. Effectiveinterpretation

A second principle of interpretation of arbitration agreements is the principle of
effective interpretation. This common-sense rule whereby, if in doubt, one should
“prefer the interpretation which gives meaning to the words, rather than that which
renders them useless or nonsensical”,”* is widely accepted not only by the courts but by
arbitrators who readily acknowledge it to be a “universally recognised rule of

interpretation”.”*

The principle of effective interpretation has, for instance, been applied by the Swiss
Federal Tribunal in decision 130 Il 66 where it held that, when it is clear that the
parties wanted to oust State’s courts in favour of arbitration, the arbitration agreement
should be interpreted in accordance to the principle of effective interpretation so as to

uphold the arbitration agreement.”*®

Another example of the application of this principle can be seen in the following
passage where an arbitral tribunal interpreting a pathological clause held that:

! For an example of the censure of such conduct (which was held to constitute the recognition of the
arbitration agreement), see, in the United States, In re Petition of Transrol Navegacao SA. v.
Redirekommanditselskaber Merc Scandia XXIX, 782 F Supp 848 (SDNY 1991); XVIII YBCA 499
(1993). See also the 1995 award on jurisdiction in ICC Cases No. 7604 and 7610, Moroccan company V.
Algerian company, 125 Clunet 1027 (1998), and observations by D. Hascher and 125 Clunet 1053 (1998),
and observations by J.-J. Arnaldez.

%2 1cC Award No. 8694 (1996), American company v. Belgian company, 124 Clunet 1056 (1997), and
observationsby Y. Derains.

%3 Fouchard/Gaillard/Goldman, para. 477.

9% See |CC Award No. 1434 (1975), at 982.

™ See, eg. ICC Award No. 1434 (1975); ICC Award No. 3380 (1980), Italian enterprise v. Syrian
enterprise, 108 Clunet 927 (1981), and observations by Y. Derains (Fouchard/Gaillard/Goldman, para.
478).

7% See 130 111 72. See also 4P.226/2004, consid. 4.2.
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“when inserting an arbitration clause in their contract the intention of the parties must
be presumed to have been willing to establish an effective machinery for the settlement
of disputes covered by the arbitration clause”.”™’

3.1.1.3. Interpretation contra proferentem

The third maor principle of interpretation, less frequently encountered in arbitral case
law but widely recognised in comparative law, is the principle that the agreement
should be interpreted contra proferentem, or against the party that drafted the clause in
dispute.”® Indeed, it is not unusual to find that one party has simply signed contractual

799

documents drafted by the other party,”™ and that a question has subsequently arisen as

to whether various provisions of that contract constitute an arbitration agreement or,

more commonly, as to the scope of that arbitration agreement.®®

If the arbitration agreement is based on the standard conditions of one party the other
party can rely on existing uncertainties as to the scope of the arbitration agreement to
resist applications for referral to arbitration or to resist court proceedings.®* On the
other hand, in such cases, it is perfectly reasonable that the party responsible for drafting
the ambiguous or obscure text should not be entitled to rely on that ambiguity or
obscurity (in claiming, for example, that a particular disputed matter is not covered) and
that, consequently, the agreement should be interpreted contra proferentem.®*

3.1.2. Inclinationsin interpreting?

3.1.2.1. Restrictiveinterpretation

In older awards the jurisdictional effect of arbitration agreements sometimes led to a
restrictive interpretation, as they were seen as a renunciation of the constitutional right

™" preliminary award in |CC Case No. 2321 (1974), Two Israeli companies v. Government of an African
Sate, | YBCA 133 (1976); for a French translation, see 102 Clunet 938 (1975), and observations by Y.
Derains.

%8 See dlso UNIDROIT Principle 4.6.

™ This is quite often the normal case, as we will see later (under V1.), for arbitration agreements in the
field of sport.

890 Fouchard/Gaillard/Goldman, para. 479.

81| ew/Mistelig/Kréll, para. 7-60.

82 For a case where this principle was implicitly applied, see the 3 April 1987 award in ICC Case No.
4727, Swiss Qil v. Petrogab, enforced by CA Paris, 16 June 1988, 1989 Rev. arb. 325. See also TGl
Paris, 1 February 1979, Techniques de I'Ingénieur v. Sofel, 1980 Rev. arb. 97 (Fouchard/Gaillard/
Goldman, para. 479).
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to have a dispute decided by the courts.*® The same position has also been adopted in

courts  judgments.®® A

restrictive interpretation is, however, not justified in
international arbitration, given that this mode of dispute resolution in many cases
offers the parties better guarantees of neutrality and efficiency than proceedings before

national courts.®®

It has been observed that interpretation must, in any event, not be restrictive where it is
not the valid conclusion, but the subject matter and ambit of arbitration agreement
which is at issue.*® In the Sonatrach case®” the Swiss Federa Tribunal held that while
the existence of an arbitration agreement should not be assumed too lightly, once it has
been established that an arbitration agreement has been concluded, there isno reason
to interpret it restrictively. On the contrary, the court should assume that in deciding to
arbitrate, the parties intended to confer wide powers upon the arbitral tribunal 2%

3.1.2.2. Extensiveinterpretation

In today’s arbitration-friendly climate the opposite view prevails. While, in particular,
the US courts have consistently held that arbitration agreements must be interpreted in
favour of arbitration,®® comparable views can be found in most countries which have
adopted a pro-arbitration policy.®*°

It has been observed that this rule can apply only once it has been ascertained that the
parties actually agreed on arbitration, whilst, on the other hand, in cases where the
main issue is whether the parties agreed to arbitration at all there is no justification for
such an interpretive rule in favour of arbitration.®** Indeed, although it is the primary
mode of dispute settlement in international business, every party has a legitimate and

constitutional right to choose to have its rights determined by the courts.®*?

803 See. e.g. ICC Case No. 4392, 110 Clunet 907 (1983) 908 (Lew/Mistelig/Kréll, para. 7-61).

804 See, e.g. Paris CA, 11 March 1986, Gaz. Pal. 1986, I, p. 298; or decision of the Italian Corte di
cassazione, 10 March 2000, Krauss Maffei Verfahrenstechnik GmbH et al v. Bristol Myers Squibb, XX V1
YBCA 816 (2001) 821 para. 11.

80 See, e.g. Poudret/Besson, para. 304; and Fouchard/Gaillard/Goldman, para. 480.

80 poudret/Besson, para. 304.

%7 DFT 116 1a56.

8% See also Poudret/Besson, para. 304.

8% See, e.g. Mitsubishi Motors Corp v. Soler Chrysler Plymouth Inc, 473 US 614, 105 S Ct 3346, 3355 et
seg. (1985); see also Remy Amerique, Inc v. Touzet Distribution, SARL, XIX YBCA 820 (1994) 823
(SDNY, 16 March 1993) or Moses H. Cone Memorial Hospital v. Mercury Constr. Corp., 460 US 1, 24-
25 (1983).

810 See K arrer/K dlin-Nauer, p. 31; Raeschke-K essler/Berger, paras 282 et seq.

81| ew/MisteligKréll, para. 7-62.

812 Generally critical to an in interpretation in favour of arbitration Fouchard/Gaillard/Goldman, para.
481; Schlosser, 320 (Lew/Mistelig/Kroll, para. 7-62).
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3.1.2.3. Comments

In my opinion arbitration agreements should be interpreted in a neutral way, therefore
neither restrictively nor extensively, not only with regard to their validity, but also with
respect to their scope. Indeed, with regard to consent to arbitration, not only the
guestion of whether the parties prefer arbitration over State courts as a dispute
resolution mechanism is important, but also the extent of what is covered by the parties
consent to arbitration. Both these aspects are equally important when considering the
rather jurisdictional side of an arbitration agreement. Furthermore, it can also be
observed that a neutral manner of interpretation is even more appropriate with the
gradually diminishing importance of the formal requirements of arbitration agreements.
Nevertheless, national laws may clearly provide for in favorem validitatis provisions to,

whenever possible, uphold the validity of the arbitration agreement.®

On the other hand, when considering the rather contractual side of an arbitration
agreement, the principles of interpretation used for other types of contracts should
find application, including the one of effective interpretation. The principle of
effective interpretation should therefore possibly be distinguished from an extensive
way of interpreting arbitration agreements. Finally, a rule of “in favour of arbitration”
should only be applied when the goal is to eliminate barriers against parties consent
to arbitration, i.e. limitations on the subject matter at issue (objective arbitrability).

3.2. Thedegreeof certainty required on the parties’ consent

3.2.1. Pathological clauses

The expression “pathological clause”®* denotes arbitration agreements, and particularly
arbitration clauses, which contain a defect or defects liable to disrupt the smooth
progress of the arbitration.®™® Arbitration agreements can be pathological for a variety of
reasons. Here it will be focused on those with a connection to consent to arbitration.

813 See e.g. Article 178(2) Swiss PIL or Article 9(6) Spanish Arbitration Act.
814 The expression was first used by Eisenmann in 1974.
815 Fouchard/Gaillard/Goldman, para 484.
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Some arbitration clauses use permissive language, for instance only providing the
parties with an option to choose arbitration.?*® Moreover, although it is not necessary
that the clause uses the term arbitration or expressly states that the decision rendered
should be final and binding,®*” ambiguity can also arise where it is not conclusive from
the arbitration clause whether the parties actually agreed on arbitration or some other
form of dispute resolution, such as expert determination.®*®

Pathological clauses will need to be interpreted by the arbitrators,®'® and by the courts
reviewing the existence of an arbitration agreement and ensuring that the arbitrators
remained within the bounds of their jurisdiction.®® As a general rule courts and
tribunals seek to interpret arbitration clauses positively.®* Indeed, in most cases, the
arbitrators or the courts—relying on the principle of effective interpretation more than

822
S

on any rule in favorem validitati will salvage the arbitration clause by restoring

thetrueintention of the parties.®?®

3.2.2. Combined clauses

In some cases, parties combine in a single clause the submission of their disputes to
arbitration and the designation of a State court. While, at first glance, this combination
may appear to be contradictory, with the inevitable outcome that the whole agreement
will be held invalid, the courts have not systematically adopted such an approach, and,
generdly, distinguish among three situations:

- that where one or more of the parties is granted an option to choose between

arbitration and the courts;***
- that where the parties specify that the courts are to serve as an appea jurisdiction;

and

816 See, @.g. Canadian National Railway Co v. Lovat Tunnel Equipment Inc, 3 Int. ALR N-5 (2000), 174
DLR (4™ 385 (Ontario Court of Appeal, 8 July 1999); for further examples, see Craig/Park/Paulsson,
para. 9-02 (see also Lew/Mistelig/Krdll, para. 7-72).

817 See, e.g. partial award in ICC Case No. 9759 reported by Grigera Nadn, “Choice of Law Problems in
International Arbitration”, 289 RCADI 88 (2001).

818 | ew/Mistelig/Kréll, para. 7-73. See for an English case David Wilson Homes Ltd v. Survey Services
Ltd and Others [2001] 1 All ER 449,

819 On interpreting parties’ consent, see under 1.4.2.

820 Fouchard/Gaillard/Goldman, para 484.

8 | ew/MisteligKroll, para. 7-71.

82 This rule should rather be one of the provisions contained in the national laws, see, e.g. Article 178(2)
Swiss PIL or Article 9(6) Spanish Arbitration Act.

823 Fouchard/Gaillard/Goldman, para 484.

824 This clause is not uncommon, for instance, in banking contracts.
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- that where the contradiction appears more evident, in which the arbitral tribunal, to
assess whether or not there is such a contradiction and subject of course to review
by the courts, must establish the parties' true intention.®?

3.2.3. Incorporation by reference®®

3231 Ingenera

An arbitration agreement by reference means that the arbitration clause is contained in a
separate and pre-existing document (such as general business conditions, standard form
contracts, regulations, sales conditions of a supplier etc.) to which the parties’ contract
refers; such agreements are very common in the practice of internationa commerce
because it smplifies and accel erates transactions.?” An example is where the provisions
of a subcontract incorporate by reference the “general conditions’ of the prime contract
or where, in a bill of lading, reference is made to the terms contained in the

charterparty.®?®

It has been observed that it is important to separate two issues. formal validity and

consent.®?°

While authors and courts were initially very wary about the validity of
arbitration agreements by reference under Article 11(2) NY C,%*° in time even the validity
of a genera reference under Article Il NYC has been confirmed in a number of
decisions.®! Also, national arbitration laws have expressly addressed the question.®*
The fate of an arbitration agreement by reference depends, however, not only on formal
questions, but also on questions of substance. Indeed, the question as to whether the
addressee of an offer, referring to a document containing an arbitration clause,
effectively consented to such a clause is a matter of interpretation of that party’s intent

and of how the agreement was formed.®*

825 Fouchard/Gaillard/Goldman, paras 487 and 490.

826 Arbitration clauses by reference are also important in sport arbitration, see under V1.5.1.

827 poudret/Besson, para. 213.

828 Dj Pietro, p. 439.

82% samuel, Arbitration clauses, p. 506.

820 See Poudret/Besson, paras 215 et seq. See also Di Pietro, pp. 440 et seq.

81 See, e.g. the Swiss cases Tradax Export SA v. Amoco Iran Oil Company, 7 February 1984, 11 YBCA
532 (1986); Compagnie de Navigation et Transports SA v. Mediterranean Shipping Company, 16 January
1995, 21 YBCA 690 (1996). On these cases, see in particular Samuel, Arbitration clauses, and Di Pietro.

82 See, eg. Article 7(2) UNCITRAL Model Law, section 6(2) English Arbitration Act 1996, German
ZPO section 1031.

83 poudret/Besson, para. 213.
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In order to establish whether a party has consented to arbitration in full awareness, a
distinction should be made between explicit and global references.

3.2.3.2. Explicit reference

Where the parties have explicitly referred in their agreement to an external arbitration
clause®* for example by providing for “arbitration” according to standard form
FOSFA, or according to the general conditions of one of the parties, the arbitration
agreement by reference does not raise any specific problems. In such cases the contract
explicitly manifests thewill of the parties to submit to arbitration, and the fact that the
details are contained in a separate document is not decisive. Indeed, the arbitration
agreement itself can be the object of a separate document.?® Difficulties may however
arise when an external arbitration clause is subsequently changed in a substantial way;
in such a case the parties need to agree to the changes.?®

3.2.3.3. Global reference

The situation is more delicate where the reference is implicit or global, i.e. merely
mentions the document referred to and not the arbitration clause contained therein.®*’

In this case, the validity of the arbitration clause will mainly depend on the
circumstances, particularly on the knowledge which the parties had or should have
had of the contents of the document referred to and, in consequence, of the
arbitration clause.®® Their personal qualifications, their ongoing business relationship,
and the relevant trade usages can play an important role in this respect.®® In particular,
according to some case law, genera reference may suffice if it is established that the
parties are experienced traders used to entering into contracts governed by certain trade
rules and were aware, in the particular case, of the effect triggered by the
incorporation.®*

84 See Huber, p. 80.

85 poudret/Besson, para. 214.
86 Huber, p. 81.

87 poudret/Besson, para. 214.
88 | hid.

89 See also Huber, p. 84.

80 Dj Pietro, p. 446.
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The validity of an arbitration agreement by reference should therefore not be determined
in abstracto, but by taking the particular circumstances of the case into account.®*** This
is fundamentally a question of general contract law, i.e. the question of the conclusion
of the contract®®? (arbitration agreement).

3.2.3.4. The relation between form and consent, in particular tacit acceptance, with
regard to arbitration clauses by reference

In national laws, which require a written form or proof in writing, acceptance will result
from a document and cannot be tacit. However, German law makes an exception: while
requiring the written form, it recognises tacit acceptance of an arbitration clause by
reference in two cases.®* Dutch law recognises the tacit acceptance in al cases®*
Finally, tacit acceptance is admissible where no requirements of form exist whatsoever,
as is the case under French law, pursuant to which proof of the addressee’ s knowledge
of the clause even constitutes a presumption of acceptance, or under Swedish law.®*

Whilst different views have been expressed,®® it has been observed that French case
law is more liberal than Swiss case law because, in the absence of any requirement of
form, it can content itself with a tacit acceptance which does not result from any
document.®*’ By contrast, in the absence of any reference to general business conditions
containing an arbitration clause, the mere knowledge of that clause based on an ongoing
business relationship will not be sufficient to constitute acceptance or to make the
clause applicable to a new transaction where no reference to these conditions is made.?*

! poudret/Besson, para. 214.

82 Reymond, p. 88.

83 See German ZPO section 1031(2), which considers sufficient the transmission of a document
emanating from one of the parties or from athird party, provided there is no objection from the addressee,
and provided that this is in conformity with recognised commercial usage, and section 1031(4) for
charterparty cases.

84 Poudret/Besson, para. 226. Indeed, Dutch law requires writing only for evidentiary purposes (ad
probationem).

2 | hid.

86 See e.g. Alvarez G.A., p. 78.

87 poudret/Besson, para. 219.

88 Cas. Verdol, Daloz 1992, IR, p. 208; see CA The Hague, YBCA 1985, p. 485, NL 9: the GATFA
clause contained in 25 previous contracts was not applicable to the contract which did not refer thereto;
ICC Award No. 7154, Clunet 1994, p. 1059 = Collection m. pp. 555, 559.
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3.3.  Set-off and counterclaims®®®

Set-off is a complex institution giving rise to several questions of jurisdiction and
applicable law in international relations.®® It has been shown that one of the difficulties
of set-off in private internationa law is the result of the lack of uniformity of the
national laws governing it, which concerns not only the manner in how it is regulated,
but also its very nature.®* It has also been observed that when claims of money are at
stake, which is usualy the case in international economic arbitration, set-off and
counterclaim are “only a hair's-breadth away”®? from each other.®® Set-off in
international economic arbitration is therefore sometimes regarded as a “counterclaim in

disguise”;®** the reason for this similarity is that both set-off and counterclaim are meant

855

to avoid circuity of action.” Moreover, in some jurisdictions, counterclaim and set-off

are closaly intertwined.®*®

However, in spite of these similarities and the diversity of national laws, set-off and
counterclaim have to be distinguished sharply from each other, as a number of genera
characteristics differentiate set-off from counterclaim.®®” Set-off can be used merely “as
a shield, not as a sword”.®*® Conversely a counterclaim is an independent claim raised
by the defending party in judicial proceedings.®

3.3.1.  Set-off

The problem of jurisdiction over set-off can arise both before an arbitral tribunal, where
the set-off claim is not covered by the arbitration agreement, and, conversely, before a
national court, where such a claim is validly submitted to arbitration.’®® Both cases
concern the scope of the arbitration agreement.®®! In determining the procedural

89 On set-off and counterclaims, see also under 111.5.2.1.2.2.b.

80 poudret/Besson, para. 317.

8! For an overview, see Poudret/Besson, para. 317.

82 \Wood, para. 1-37 in fine.

83 Berger, Set-Off, p. 58.

84 See, e.g. Habscheid, pp. 70 and 80.

85 Berger, Set-Off, p. 58.

86 This applies, e.g. to the “compensation judiciaire’ of French law. This institution is a procedural
means provided for in Article 70 of the French NCPC (Berger, Set-Off, p. 59).
87 See Berger, Set-Off, p. 59 and Poudret/Besson, para. 318.

88 qooke v. Taylor [1880] 5 QB 569 at 575.

89 See Poudret/Besson, para. 318.

80 poudret/Besson, para. 319.

8! poudret, Compensation, p. 379.
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admissibility of a set-off defence international arbitrators may be confronted with two
different situations.®

3.3.1.1. Cross-claim not subject to ajurisdiction or different arbitration clause

3.3.1.1.1. Theprinciple

863
e

The basic procedural prerequisit of set-off in this scenario—the most commonly

encountered form of set-off in practice®—is derived from the consensual character of

arbitration: the cross-claim has to be within the scope of the arbitration agreement.®®

This basic rule prevents the respondent from enlarging the arbitrators’ jurisdiction
unilaterally by simply raising the defence of set-off.? On the other hand, if the
arbitration agreement does not cover the cross-claim, the parties may agree to extend the

867

scope of the arbitration agreement.”™" Such an agreement may aso be effected impliedly

if the claimant does not object to the setting off of a cross-claim that lies outside the

scope of the arbitration agreement.®®

3.3.1.1.2. Cross-claims arising out of closdy related contracts

There are precedents in international case law where the respondent has based his set-
off defence on a cross-claim that arose out of a contract closely linked to the one in
dispute.*® Although the extremely close connection between the contracts may make it
easy for the tribunal to confirm the admissibility of the set-off, nevertheless, not
infrequently, the question arises in arbitral practice as to whether an arbitration

82 See Berger, Set-Off, p. 64.

83 The question of the procedural admissibility of the set-off is independent of its characterisation as an
institute of procedura (as in Anglo-American law) or substantive law (as in Continental Europe), see
Bucher E., Verrechnung, p. 710.

84 See Mustill/Boyd, Arbitration, p. 131.

85 See Lebedev, pp. 41 and 44; Riiede/Hadenfeldt, p. 251; Mustill/Boyd, p. 131; UN Doc. A/CN.9/264,
Article 23, para. 8 in fine. It is for this reason that Article 19(3) UNCITRAL Arbitration Rules provides
that the respondent may rely on “a claim arising out of the same contract for the purpose of a set-off” (see
Berger, Set-Off, p. 64).

86 See Berger, Set-Off, pp. 64 et seq.

87 This procedure was suggested by the arbitral tribunal but not followed by the partiesin a partial award
relating to the famous Sofidif case.

88 Aden, p. 86; see also van Houtte H., pp. 113 and 121.

89 See, eg. an award rendered under the auspices of the Court of Arbitration at the Chamber of
Commerce and Industry in Sofiain 1980 (Award of 1 October 1980 in (1987) YBCA at p. 84) - (Berger,
Set-Off, p. 66).
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agreement contained in one contract extends to related contracts.®”

No general solution
can be given for these cases and the answer always depends on the circumstances of the
case, and particularly on the wording of the arbitration agreement in the main contract
and on the attitude of the applicable law towards the interpretation of arbitration

agreements.®’*

3.3.1.2. Cross-claim subject toajurisdiction or different arbitration clause

Although there is a growing tendency to assume that, as arule, an international arbitral
tribunal has jurisdiction to hear a set-off defence based on a cross-claim that is subject
to adifferent arbitration agreement or jurisdiction clause, this view applies only to those
set-offs that have a substantive nature.®? Indeed, being a substantive defence which
denies the existence of the claim, the set-off has the same quality as any other
substantive defence.®”® The tribuna should therefore be authorised to decide on all
defences which are raised against the claim (“le juge de I'action est le juge de

1 874
),

|'exception and consequently also on the merits of the set-off.5” Referring the

cross-claim to adjudication before the domestic court is regarded as “depriving the set-
off of its efficiency, especially when regarded as an essentialy dilatory means’.®"
Therefore, conflicting arbitral or forum selection clauses relating to the cross-claim

are not per sea bar to set-off.?”’

However, while the simultaneous adjudication of claim and cross-claim via the set-off
defence is alleged to be in the presumed interest of the parties to the arbitration,®”®
taking a purely pragmatic approach to this problem neglects the will of the parties as
expressed in the arbitration or other forum selection clause covering the cross-claim.®”

870 See, e.g. the ICSID case SOABI v. La République du Sénégal in (1991) ICSID Review, pp. 124, 144;
Nova (Jersey) Knit Ltd v. Kammgam Spinnerel GmbH [1977] 1 Lloyd's Rep. 163; Craig/Park/Paul sson,
pp. 100 et seq.; Berger, Arbitration, p. 123.

81 Berger, Set-Off, p. 66.

872 E.g. the “Aufrechnung” or “Verrechnung” under German or Swiss law, the “compensation |égale”
under French law and the equitable or “transaction” set-off under English law.

873 Berger, Set-Off, p. 72.

874 This formula is used by the Swiss Federal Tribunal and the prevailing doctrine in Switzerland, see
DFT 85 Il 103; Poudret, Compensation, p. 364.

87 See, e.g. Reiner, Aufrechnung, p. 119; Poudret, Compensation, p. 378; Lalive/Poudret/Reymond, No. 8
ad Article 186 Swiss PIL; Schwab/Walter, pp. 22 et seq.; Riuede/Hadenfeldt, p. 253.

87 poudret, Compensation, p. 372. This solution is also advocated for equitable or “transaction” set-off
raised in arbitrations having their seat in England (Mustill/Boyd, Arbitration, p. 131).

877 schall, p. 131.

878 Berger, Set-Off, p. 73.

879 See | CC Award No. 5971 in (1995) 13 ASA Bulletin at pp. 728, 738, stating that refusing to admit the
set-off “would deny justice to the Parties (in particular, here, to Defendants)”.
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Indeed, the arbitrators have to determine the will of the parties at the moment of
conclusion of the arbitration agreement, covering the main claim on the one hand and
the different forum clause covering the cross-claim on the other.®® From this ex ante
perspective both the consensual nature of arbitration and the function and nature of
forum selection clauses put into question the admissibility of set-off in international
arbitrations.®

When concluding the arbitration clause on which the arbitral proceedings are based, the
parties intended to have those and only those claims decided by the arbitral tribunal
which fall under the scope of the arbitration agreement.®® To extend the proceedings
beyond the arbitration agreement without any indication as to the corresponding will of
the parties would be against the parties’ original intentions.®

Moreover, when the cross-claim is not subject to another arbitration agreement but to a
jurisdiction clause and the claimant opposes the tribunal’s competence to hear the set-
off, one has to take account not only of the parties intentions that underlie the
arbitration agreement but also of their will as expressed in the other forum selection
clause.®®

3.3.1.3. Comments

It has been observed that an easy way to solve that problem is certainly to expand the
parties consent to allow the arbitrators to deal with any counterclaim for the purposes
of a set-off.®® That is the option taken by Article 21(5) Swiss Rules. However, as noted
by Schéll, this provison does not mean that a set-off defence should be alowed
regardless of the law applicable to it, but it has to be understood in the sense that, if the
substantive law requirements for set-off are met, the arbitral tribunal can entertain the
defence even if it would normally have no jurisdiction on the defendant’s claim, and
even if the parties agreed, in respect to that claim, on another dispute settlement
mechani sm.®®

880 See Basler Kommentar-Wenger, Article 186, No. 28; Reiner, Aufrechnung, p. 121 with reference to
Berger, Wirtschaftsschiedsgerichtsbarkeit , pp. 325 et seqg.

8! See Schlosser, No. 399; Wenger, “Die internationale Schiedsgerichtsbarkeit” in (1989) BJM, pp. 337,
351; Bucher A., Die neue internationale Schiedsgerichtsbarkeit in der Schweiz (1989) No. 192; Bucher
E., in Die internationale Schiedsgerichtsbarkeit in der Schweiz (11) (ed. Bockstiegel), pp. 138 et seq.

%2 See Schiosser, No. 399.

%3 ZK-IPRG-Vischer, Article 182, No. 13.

84 Berger, Set-Off, pp. 76 et seq.

> Mourre, Set-Off, p. 393.

886 Schall, p. 108.
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Some scholars®’

also establish a presumption according to which, by entering into an
arbitration agreement, the claimant accepts that the arbitrators jurisdiction will be
extended to any claim used by the defendant as a basis for a set-off defence.®® Poudret
submits that the claimant should be considered as having implicitly accepted such an
extension of the arbitral tribunal’s jurisdiction,?®® Schéll posits that such a presumption
should be based on an analysis of the contractual situation in the particular case, rather
than on the general assumption that, by entering into arbitration, a party accepts that the

tribunal will deal with any set-off defence that might come onto the table.5®

3.3.2. Counterclaims

Despite its practica importance, the question of the admissibility of counterclaims
before an arbitral tribunal is not mentioned in many laws.** The arbitration rules do not
usually contain restrictions on the admissibility of counterclaims raised in the statement
of defence.®® Nevertheless, in the absence of a particular rule in the lex arbitri, the
arbitration rules or the chosen procedura rules, the arbitral tribunal may fredy
determine the admissibility of counterclaims by virtue of its power to determine the
arbitral proceedings.®®® The counterclaims must fall under an arbitration agreement
between the parties,®* although not necessarily that upon which the jurisdiction of the
arbitral tribunal over the principal claims is based.*® In the latter case, however, the
admissibility of the counterclaim presupposes that the modalities of arbitration pursuant

to both agreements are compatible. 5%

34. Consent to arbitration because of related agreements

Consent to arbitration may also exist if a contract does not contain an arbitration clause
but forms part of a contractual network which includes an arbitration agreement, as is

87 See, e.g. Poudret or Schll.

88 Mourre, Set-Off, p. 396.

89 poudret, Compensation, p. 380.

80 schéll, pp. 132 et seq.

81 See also Poudret/Besson, para. 574. See, however, section 1046(3) German ZPO, section 23(2)
Swedisch Arbitration Act, Article 23(1) UNCITRAL Model Law.

82 See ICC Rules, Article 5(5); LCIA Rules, Article 2(1)(b) ; UNCITRAL Arbitration Rules, Article
19(3) ; Swiss Rules, Article 3(9) ; WIPO Rules, Article 11.

83 Fouchard/Gaillard/Goldman, para. 1222; Lalive/Poudret/Reymond, No. 7 ad Article 186 Swiss PIL.

89 Raeschke-K essler/Berger, para. 699.

85 | dlive/Poudret/Reymond, No. 7 ad Article 186 Swiss PIL.

8% See also Poudret/Besson, para. 574.
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the case where parties enter into a framework agreement, containing an arbitration
clause, governing their future relationship within which they conclude a number of
separate contracts.®®’ Moreover, depending on the facts of the case, an arbitration
agreement may also exist if the contract is part of a series of contracts between the
same parties—the majority of which consistently contain arbitration clauses.®®

Whether the arbitration clause in the main contract may also extend to follow up or
repeat contracts concluded in close connection and in support of a main contract is
usually a question of interpretation; this may be the case if the subsequent agreements
amend or complete the main contract®® but not where the additional contracts go
beyond the implementation of the main contract.”® The model arbitration clause of the
NAI referring to arbitration “all disputes arising in connection with the present contract,
or further contracts resulting therefrom” provides a perfect example for an extension of
the arbitration agreement to related contracts even though the question remains when a
contract “results’ from the main contract.”®* The parties submitting their disputes to the
NAI Rules therefore consent to such extension. On the other hand, as in general no
consent to arbitration can be assumed if third parties are involved, the arbitration
clause contained in a construction contract with the general contractor does not usually
cover the general contractor's contract with the subcontractor.*

3.5. Indirect consent to arbitration by virtue of trade usages

An arbitration agreement may exceptionally exist by virtue of trade usages in a certain
industry; in light of the writing requirement such an option is primarily limited to
countries which do not require any strict form for arbitration agreements.®® In such
cases the parties consent indirectly to arbitration by belonging to a certain industry.

87 | ew/Mistelig/Kroll, para. 7-44.

88 See David, Arbitration, para. 227; Raeschke-Kessler/Berger, para. 277; CA Paris, 25 March 1983,
Société Sorvia v. Weinstein International Disc Corp, Rev. arb. 363 (1984) 365; seedso A& Bv. C& D
[1982] Lloyd's Rep. 166. For the opposite case where the lack of an arbitration agreement in one contract
led to an interpretation of a connected contract which struck out an arbitration agreement, see MH
Alshaya Company WLL v. RETEK Information Systems (2000) WL 33116470 (Lew/Mistelis’Krdll, para.
7-45) or the ICC Case No. 7154, 121 Clunet 1059 (1994).

89 Maxum Foundation, Inc v. Salus Corp, 779 F 2d 974, 978 (4" Cir. 1985); Hart Enterprises Int, Inc v.
Anhui Provincial Import & Export Corp, 888 F Supp 587-591, XX| YBCA 767 (1996) (SDNY 1995).

%0 See | CC Case No. 8420, XXV YBCA 328 (2000) 338-340 (Lew/Mistelis/Kroll, para. 7-46).

%! Berger, Set-Off, p. 66.

%2 |ew/Mistelis/Kroll, para. 7-47. See under US law the decision in Intertec Contracting A/S et al v.
Turner Seiner International SA, XXVI YBCA 949 (2001) 955, para. 15-21, 34 (SDNY 2000, 2d Cir.
2001).

%3 See, e.g. BGH, 3 December 1992, XX YBCA 666 (1995) 668 para 5, with note Berger, DZWiR 466
(1993); see also Chelsea Square Textiles Inc et al v. Bombay Dyeing and Manufacturing Company Ltd,
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4. AGENCY AND CONSENT

4.1. Ingeneral

There is great diversity regarding the authority and form requirements necessary to
agree to arbitration on behalf of another person.®®* On the other hand, it is generally
agreed that the New York Convention does not pose any requirement of form on this

subject.%®

It has been observed that the relaxation of the protective element in the form
requirements brings good reasons to alow ora conferrals of power on an agent,
especially where the agent is authorised to enter into the contract on behaf of the
principal.>® However, this brings with it on the one hand more incertitude and, on the
other hand, a greater importance of the issue of consent to arbitration by the non-
signatory. Indeed, where an agreement containing an arbitration clause has been entered
into by a person who expressly or impliedly did so as a representative of a principal,
that non-signatory principal may be bound to the arbitration agreement.®” While in
agency’ s cases, where there is aformal representation or a subsequent ratification by the
principal, the principal normally will have consented to arbitration, issues with non-
signatories arise—in particular in the case of apparent agents.

4.2.  Apparent agents

With regard to Swiss cases, it has been observed that because agency relationships in
non-signatory situations are often not explicit, the courts and tribunals are regularly
dealing with undisclosed or apparent agents, i.e. situations where a principal is not
willing to be represented or not aware of a representative, but a third party’s legitimate

189 F 3d 289, XXV YBCA 1035 (2000) (2d Cir. 1999): illegible arbitration clause becomes part of
contract as trade usage; David, Arbitration, para. 226 (Lew/Mistelig/Krdll, para. 7-49).

9% See Poudret/Besson, para. 274.

%5 See Alvarez G.A., p. 79 No. 3, and Reiner, Agent’s Power, p. 82.

%6 See |CC Case No. 5730 of 1988, 117 Clunet 1029 (1990) 1036; Reiner, Agent’s Power, pp. 88 et seq.
See also Lew/MisteligKrdll, para. 7-31.

%7 Hosking, p. 293. See, e.g. Interbras Cayman Co. v. Orient Victory Shipping Co., SA, 663 F.2d 1, 6-7
(2d Cir. 1981).
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reliance in such representation is protected.’® In these cases there is no consent of the
principals to arbitration. Therefore, to warrant an extension of the arbitration clause,
the “appearance” upon which the counterparty relies must reach a certain
threshold.”®

4.3. The position of the agent in the case of arbitration on the side
of the principal

An agent that executes a contract on behalf of a disclosed principal normally will not be
compelled to arbitrate against its wishes;**® however, in some US circuits,*** a non-
signatory agent may be permitted to compel arbitration based on an arbitration
agreement contained in the contract the agent signed in his capacity as a corporate
director, officer or employee where he would otherwise be required to defend the claim
in court.”*? It has been remarked that this highly pragmatic approach to agency theory
sometimes also becomes expressed in terms of other theories, e.g. that the signatory is

estopped from denying that the arbitration provision applies to the non-signatory
913

agent®® or that the agent has by his behaviour assumed the duty to arbitrate.***
5. TRANSFER OF THE ARBITRATION AGREEMENT AND
CONSENT
015

51. Assignment

Also at the heart of the problems which can arise in cases of assignments is that
arbitration is a consensual process.”™® Moreover, issues come up because of the “in

%8 Zuberbiihler, p. 20.

%9 See Zuberbiihler, p. 21, footnote 12. See, eg. G Sp.A. v. Mr. Z, unpublished interim award of 4
August 1994, confirmed by DFT of 16 May 1995, ASA Bulletin 4/1996, 667; Habegger, Groups of
Companies, No. 50.

%19 erner v. Amalgamated Clothing & Textile Workers Union, 938 F.2d 2, 5 (2d Cir. 1991).

! See e.g. Pritzker v. Merrill Lynch, Pierce, Fenner and Smith, 7 F.3d 1110 (3d Cir. 1993); Roby v.
Corporation of Llyoyd's, 996 F.2d 1353, 1360 (2d Cir. 1993). However, this general proposition has been
rejected in other circuits. See, e.g. Westmoreland v. Sadoux, 299 F.3d 462, 467 (5™ Cir. 2002); McCarthy
v. Azure, 22 F.3d 351, 357-61 (1St Cir. 1994).

°12 Hosking, p. 293.

%13 See, e.g. Usina Costa Pinto SA Azucar e Alcool v. Louis Dreyfus Sugar Co., Inc., 933 F Supp 1170,
1179 (SDNY 1996).

94 See. e.g. AHTNA Gov't Servs Corp. v. 52 Rausch, LLC, No. C 03-00130 SI, 2003 US Dist. LEXIS
2460, at *11 (N.D. Cal. Feb. 19, 2003). See Hosking, p. 293.

%15 On Assignment and Arbitration, seein particular Landrove, Assignment.

916 See also Jagusch/Sinclair, para. 15-4.
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writing” requirement requested by the New York Convention and most national
arbitration laws.

5.1.1. Ingeneral: practicein different countries

Parties are in genera free to assign their contractual rights to a third party. Where those
rights are covered by an arbitration agreement the prevailing view in internationa
arbitration is that the assignee automatically becomes a party to the arbitration
agreement; indeed courts in various countries,™’ such as France, England, Sweden,
Switzerland and Germany, have consistently held that the assignee can sue and be sued
under the arbitration agreement.’® The Cour d'appel of Paris went as far as

919

considering it a general principle of arbitration law.”™ On the other hand, there have

been cases where tribunals and courts have rejected the idea of an automatic transfer of

the arbitration agreement,*®

and required an express approval by the assignee or the
original debtor as a precondition for the transfer of the right to arbitrate.”** In particular,
Italy is an exception to the general consensus favouring transfer in the event of the

assignments of rights.%?

5.1.2. With regard to the necessity to comply with the written form
requirement

The New York Convention requires an arbitration agreement to be “in writing” and
“signed” by the parties or contained in an exchange of letters or telegrams’, but it does
not explicitly answer the question of whether an assignment of an agreement

7 For an overview of the situation in different countries, see also Girsberger/Hausmaninger.

18 | ew/MisteligKroll, para. 7-52, with references to cases in the footnotes. For further cases, see also
Girsberger/Hausmaninger, pp. 123-136.

%19 CA Paris, 25 November 1999, SA Burkinabe des ciments et matériaux v. société des ciments d'Abidjan,
Rev. arb. 165 (2001) 168; see also Banque de Paris et des Pays-Bas v. Amoco Oil Company, 573 F Supp
1464 (SDNY 1983) 1469 which considered it to be a basic principle of case law.

%0 The Foreign Trade Arbitration Commission at the USSR Chamber of Commerce and Industry, award
in Case No. 109/1980, 9 July 1984, All-Union Foreign Trade Association “ Sojuznefteexport” (USSR) v.
Joc Qil Ltd (Bermuda), XVIII YBCA 92 (1993) para 17. For further US cases, see Girsberger/
Hausmaninger referring to Kaufman v. William Iselin & Co, Inc 143 NE 780 and Lachmar v. Trunkline
LNG Co, 753 F 2d 8 (CA 2d Cir., 1985).

%L | ew/Mistelig/Kréll, para. 7-54.

%22 See the leading case decided in 1998 by the Italian Corte di Cassazione (N. 12616, Foro italiano 1999,
1/12, p. 2979, c. 4). However, the Italian arbitral practice recognises that a transfer of the contract, and not
just that of a claim resulting from it, entails the transfer of the arbitration clause (Riv. dell’arb. 2000, pp.
167-168).
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automatically includes assignment of the arbitration clause.””® While most national
arbitration laws aso require that the arbitration agreement be in writing,*** courts have
generally held that an automatic transfer of the arbitration clause does not violate the in
writing requirement by arguing that the requirement addresses merely the initial
conclusion of the arbitration agreement, but not subsequent transfers.®® Such an
approach, which has also been criticised,”® would have the advantage in that there is
no possibility of conflict in this respect with the substantive validity of the arbitration
agreement (consent). On the other hand, with regard to consent other issues arise.

5.1.3. With regard to consent, considering in particular the situation in
France

The transfer of the arbitration agreement in the event of assignment of rights raises, in
particular, two questions with regard to consent:

51.3.1. Fird, is the agreement fully binding on the assignee, even without the latter’s
consent?

Although one might object to such automatic transfer by invoking the principle of
autonomy, according to which the fate of the main contract and of the arbitration clause

are not bound,®’

it has been observed that autonomy, which concerns the respective
validity of the two agreements, is not an obstacle to the second contract being a
functional accessory to the first, and that this fact justifies its transfer.®® French courts
have long since held that in the absence of an agreement to the contrary, the transfer of
rights and duties resulting from a contract includes the transfer of the arbitration
clause, which is a part of the terms and conditions of such contract, so that the assignee

is bound by the arbitration clause.®”® They justify this solution either by the accessory

923 Jagusch/Sinclair, para. 15-4.

%24 Seein particular under 111.5.1.2.

%25 Girsberger/Hausmaninger, pp. 142 et seq

926 See, e.g. Girsberger/Hausmaninger, p. 144.

%27 poudret/Besson, para. 284.

%28 Mayer, Note ad Rev. arb. 1990, pp. 675, 686,

92 Notably Paris, Rev. arb. 1966, p. 100; Rev. arb. 1988, p. 565 (transfer of the contract) and 570
(assignment of a claim); Rev. arb. 1993, p. 624 (idem)/Lyon, Rev. arb. 1997, p. 402 (assignment of an
undertaking to sell shares); Cas., Rev. arb. 2000, p. 85, with a note by Cohen = Clunet 1999, p. 787, with a
note by Poillot Peruzzetto (assignment of Claims), and Rev. arb. 2000, p. 280, with a note by Gautier:
application to a substituted agent; Paris, Rev. arb. 2001, p. 165, with a note by Cohen: assignment of a
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character of the arbitration clause, or by the presumed will of the parties to the

assignment, or again by interpretation of such will %

Conversdly, it has also been argued that the presence in arbitration agreements not only
of rights but of duties (e.g. to refrain form instituting ordinary court proceedings)
precludes any valid transfer of an arbitration clause to the assignee unless the latter
expressly agrees to be bound by those duties.***

5.1.3.2. Secondly, issuch transfer binding on the obligor, even without his consent?

The obligor had agreed to arbitrate with the assignor, but not with the unknown
assignee. While in practice it is not possible to force a party to the arbitration clause to
arbitrate with a third party, French authors and courts have overcome this difficulty by

either a presumption of consent or considering that the arbitration clause is firmly

bound to the contract and thus should follow it.%?

On the other hand, no automatic transfer takes place when the parties have excluded

93 or if it results from the circumstances

934

an assignment of the arbitration agreement,
that the clause was concluded intuitu personae.”™" Moreover, non-assignment clauses
in relation to the substantive right are often considered to exclude any assignment of the
arbitration agreement.”*® While these cases are obstacles to the transfer of the arbitration
agreement, this will, however, be the case only exceptionally in internationa trade
where arbitration is viewed favourably, and constitutes a common mode of dispute
resolution.®*® Nevertheless, the assignment should not lead to a deterioration of the

original debtor’s position.**’

claim. On the distinction between the assignment of a claim and the transfer of a contract, see ICC Award
No. 7154, Callection I11, p. 555, with a note by Derains, No. V.

%30 poydret/Besson, para. 284.

%! Girsberger/Hausmaninger, p. 141, referring to Lachmar v. Trunkline LNG Co, 753 F 2d 8 (CA 2d Cir.,
1985).

%2 See notably Paris, Rev. arb. 1988, p. 565; de Boisséson, Arbitrage, p. 546 para. 624; Fouchard/
Gaillard/Goldman, paras 716-718; Li, pp. 48-52 paras 64-69.

%% See Jagusch/Sinclair, para. 15-14; Lew/Mistelis’Kroll, para. 7-55.

9% Clunet 2002, p. 1084 (ICC award 7983), with a note by S. Jarvin: the contract containing a clause of
confidentiality would be deemed concluded intuitu personae and so not transferable without the consent
of the parties.

%5 | ew/Mistelig/Kréll, para. 7-55.

%% paris, Rev. arb. 2001, p. 165, with a note by Cohen.

%7 See Law/Mistelig/Kroll, para. 7-55.
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5.1.4. Personal vs. non-personal nature of theright to arbitrate

The reason for the automatic assignment is that arbitration agreements are not

personal covenants™®

but form part of the economic value of the assigned substantive
right.™* Indeed, the prevailing view today is that they are entered into because of non-
personal reasons, such as expediency, cost-efficiency and other perceived advantages of
the arbitration process.**® Moreover, as the Court of Appeal of New York stated in
Hosiery Mfg Corp v. Goldston, arbitration contracts would be of no value if either party
could escape by assigning a claim subject to arbitration between the original partiesto a

third party.**

Otherwise, it would be possible for a party to circumvent the arbitration
agreement by assigning the main claim.®*? An exclusion of the possibility of assignment
may, however, exist where the agreement to arbitrate is entered into on the basis of a
special personal relationship.®*® Indeed, in such a case there should be a presumption
that there is no consent to arbitrate with a third party on the part of the obligor.
Moreover, an award rendered in application of Swiss law®** aso considered that an
arbitration agreement combined with a confidentiality clause was concluded intuitu
personae and, therefore, could not be assigned without the agreement of the other

contractua party.**

5.2.  Subrogation by operation of law, third party beneficiaries and
universal succession

52.1. Overview
5.2.1.1. Subrogation by operation of law

Subrogation by operation of law apparently does not lead to the same difficulties as
contractual assignment. It has been generally recognised, particularly in France,* that

98 Shayler v. Woolf [1946] Ch 320, 324; Swedish Supreme Court, 15 October 1997, MS Emja Braack
Schiffahrts KG v. Wartsila Diesal Aktiebolag, XXIV YBCA 317 (1999). For a different view, see,
however, the early English decision Cottage Club Estates v. Woodside Estates Co. (1928) 2 KB 463, 466;
97 LIKB 72, 74.

%% See, e.g. France, CA Paris, 28 January 1998, CCC v. Filmkunst, Rev. arb. 567 (1988); Germany, BGH,
2 March 1978, NJW 1585 (1978) 1586.

%0 Girsberger/Hausmaninger, p. 141.

91 (1924) 143 NE 779, 780; 238 NY 2d 22.

%2 | ew/Mistelig/Kroll, para. 7-53.

93 See Jagusch/Sinclair, para. 15-14; Lew/Mistelig/Kréll, para. 7-55.

94 Clunet 2002, p. 1084 (partial award, ICC No. 7983), with a note of Jarvin.

%% poudret/Besson, para. 285.

%6 |cC Award No. 1704 = Collection |, p. 312. On the French conflict of law rules applicable to statutory
transfers, see de Boisseson, para. 625 and Fouchard/Gaillard/Goldman, paras 701-703.
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it extends to the arbitration agreement so that the subrogated party is subject to it and
benefits from it.**” The same is also true according, for instance, to the practice of the
Swiss™ and English®* courts.”°

5.2.1.2. Universal succession

It is commonly recognised that the universal successor is bound by the arbitration
clause concluded by the person whom he succeeds, under the reservation of an
agreement to the contrary, in particular where such a clause had a strictly personal
character.®® Other cases of universal succession such as takeovers, merger of
companies, or the acquisition of the assets and liabilities of a company cause the
transfer of the arbitration agreement to the new owner or the new combined company in
the case of amerger.®*

5.2.1.3. Third party beneficiaries

Furthermore, the third party beneficiary doctrine has to be considered. Broadly
speaking, the third party beneficiary doctrine provides that in certain circumstances a
non-signatory who has received benefits under the main contract is entitled to request
performance of those benefits.”™ It has been observed®™ that while the US case law on
“third party beneficiary” is surprisingly inconsistent, in genera “the mere status of the
third party beneficiary imposes no duty to arbitrate ... [however] doing so is a condition
to the third party beneficiary’s enforcing its rights’ under that contract,®” i.e. the third
party beneficiary is only bound to arbitrate where it is the claimant in a claim relying

%7 poudret/Besson, para. 289.

%8 See, e.g. CJ GE, SJ1987, p. 650 = ASA Bulletin 1987, p. 269, consid. 5.

%9 See eg. QB and CA, Schiffahrtsgesellschaft Detlev von Appen v. Voest Alpine Intertrading and
Others[1997] 1 Lloyd's Rep. 179 and 2 Lloyd's Rep. 279: the subrogated insurer is subject to the arbitration
clause, and restrained by an anti-suit injunction; Mustill/Boyd, p. 137, speak of “novation”, but as Goutal
observes (Rev. arb. 1988, p. 447), novation givesrise to a new right so that no transfer takes place.

%0 See Poudret/Besson, para. 289.

%! poudret/Besson, para. 290.

%2 Swiss Federal Tribunal, ASA Bulletin 1998, p. 653 = RSDIE 1999, p. 593, with an approving note by
Knoepfler; for Sweden, see SAR 2004/1, p. 98, with notes by Zikin and Landrov, and Hobér, Party
substitution, p. 46, Collection 11, p. 543: ICC Award No. 3281 applying this case law (Poudret/Besson,
para. 290).

%3 Hosking, p. 292.

%4 pid.

%% M acneil/Speidel/Stipanowich, § 18.7.214.
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on the main agreement.” In keeping with the general US contract approach, the third
party must be an intended beneficiary, although evidence of this may be drawn from
the writing itself and the surrounding circumstances.*’

In England, section 8 of the Contracts (Rights of Third Parties) Act 1999 extended the
arbitration clause contained in the contract to the third party beneficiary of a
substantive term of that contract, so that the third party can enforce the term against the
promisor through arbitration.®*® The latter can reciprocally invoke the agreement to
obtain a stay of proceedings brought against him before the courts.®® Interestingly, the
drafters moved from an initial position of considering it inappropriate for the statute to

%0 on athird

apply to arbitration provisions as this would impose “duties and burdens’
party, to instead viewing the arbitration agreement as a “condition” to enforcing the

“benefit” conferred by the doctrine.***

By contrast, the French Cour de cassation denied the transfer of the arbitration
agreement in favour of a third party beneficiary for the reason that such a clause can
merely create rights and not duties.®® Without contesting this result, Goutal infers that

the beneficiary could opt for arbitration without being thereby bound.®

5.2.2. Comments

These situations may at first look seem quite similar for the third party to mandatory
arbitration, as the third party is subject to and benefits from the arbitration agreement
because of an operation of law and not because of its direct consent. Therefore, the
discussion on whether the arbitration clause has to be seen as a burden or not is
understandable. However, | share the view of Jarrosson who observed that an arbitration
clause is not strictly speaking a burden, but rather a part of the rights stipulated in

%6 See also Collinsv. Int'l Dairy Queen Inc. and American Dairy Queen Corp., 2 F. Supp. 2d 1465 (M.D.
Ga. 1998).

%7 In fact this requirement has been very loosely applied. See, e.g. Spear Leeds & Kellogg v. Central Life
Assurance Co., 85 F.3d 21 (2d Cir. 1996).

%8 |n November 2003, the Commercial Court issued a judgment addressing, apparently for the first time,
this provision and the impact of The Contracts (Rights of Third Parties) Act 1999 on arbitration clauses,
Nisshin Shipping Co. Ltd v Cleaves & Co. [2003] EWHC 2602 (Comm), summarised by S. Nappert and J.
Pires Ferreira, [2004] Int. ALR, para.17.

%9 Halisbury's Statutes, 4™ ed. 2000, 11, p. 318, and Mustill/Boyd, p. 147 (Poudret/Besson, para. 289).

%0 Hansard, House of Lords, col. 1059 (27 May 1999) (per Lord Wilberforce).

%! UK Contracts (Rights of Third Parties) Act 1999, Explanatory Note, § 34 (Hosking, p. 292).

%2 Cas,, Bisutti, Rev. arb. 1987, p. 139, with a note by Goutal, and 1988, p. 559; de Boisséson, p. 109 para.
132 et seq., does not excludeiit; Li, p. 61 para. 81, isrightly critical.

%3 Rev. arb. 1987, pp. 145-146.
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favour of the beneficiary and binding on the latter once he has accepted them.*®*
Therefore, in this indirect way the third party gives its consent to arbitration. On the
other hand, while the other party has consented to arbitration as a dispute resolution
mechanism, its consent was to arbitrate with the original party and not with the third
party. Nevertheless, when concluding the arbitration agreement the other party should
have been aware of the possibility that the arbitration agreement could pass to a
successor because of an operation of law.

6. PARTIES’ CONSENT WITH REGARD TO THE EXTENSION OF
ARBITRATION AGREEMENTS

6.1. Ingeneral

6.1.1. The problem of “extension”

The widely used concept of “extension” of the arbitration clause to non-signatories is a
misleading concept, since in most cases, courts and arbitral tribunals still base their
determination of the issue on the existence of a common intent of the parties and,
therefore, on consent.® Indeed, in the majority of cases, the status as party of a non-
signatory does not result from the text of the agreement containing the arbitration
clause, but from tacit acceptance, as is particularly the case for the extension to
companies belonging to the same group.®® However, while this approach does not
encounter any mgjor difficulties under French law, which has no formal requirements,
this is not the case under other laws which do not content themselves with either tacit
acceptance or acceptance by conduct, but require that the will to submit to arbitration

result from written documents.®®’

6.1.2. Differentinclination in presuming parties intention to the extension

Whilst most authors have recognised that such an extension should not take place
unless it corresponds to the mutual intention of the parties, they are more or less

%4 See Jarrosson, Agreement, pp. 222-223.

%3 Hanotiau, Groups of companies, para. 14-5.
%6 poudret/Besson, paras 251 et seq.

%7 | bid.
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inclined to presume such intention; they will accept “extension” to a greater or lesser

extent depending on:

- whether they attach more or less weight to economic criteria and the efficiency of
arbitration;

- whether they consider arbitration the usual mode of dispute resolution in
international commerce;

- whether they give weight to the respect of contractual texts or on the principle of
good faith in business matters; and, finally,

- whether or not they permit international commercial usage to prevail over nationa

laws. %8

6.2. The“group of companies’ doctrine

6.2.1. Issues

In international arbitration groups of companies raise a number of different issues;, some
of them concern mainly the substance of the dispute, others seem to be of a more
procedural nature.®® It has been observed that the existence of a group of companies
gives a special dimension to the issue of conduct or consent.””® Whether an arbitration
agreement signed by a company member of a group of companies is also binding upon
and entitles other members of that group non-signatories of the agreement remains an
open question in State court’s case law and in international arbitration practice.’* In the
doctrine, the answer to this issue is as controversial as in the dicta of arbitral tribunals

and State courts.®"

6.2.2. A brief characterisation of the doctrine

The theory of “group of companies’, more an economic concept than alega one,”” has
prospered in arbitration case law and, under the influence of the latter, before the French
courts.”® The considerations of the arbitral tribunal in Dow Chemical v. Isover®” are

%8 poudret/Besson, para. 253.

%9 Hanotiau, Groups of companies, para. 14-1.

970 See Hanotiau, Groups of companies, para. 14-6.

9! Sandrock, Groups of companies, pp. 625 et seq.

92 | bid.

9% On the definition of this notion, see Berger, pp. 161-162; Deraing/Schaf, p. 234; Fadlallah, p. 106 para.
6; Jarrosson., Agreement, p. 210.

9% poudret/Besson, para. 265.
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generally viewed as forming its cornerstone, although this award was not the first of this
sort.””® While it is often said that the “group of companies’ doctrine has particularly
prospered in ICC arbitrations, it was not as widely followed by arbitration case law as
its notoriety might lead to believe.®”’

Under the doctrine, a group of companies constitutes one and the same economic
reality—despite the legal independence of the individual entities from one another—
where the circumstances of the contract’s conclusion, its performance, its (possible)
subsequent termination, and the degree of control executed among the group companies
warrants such an inference.’”® On the other hand, in all “group of companies’ decisions,
the finding of an (implied) consensus of the parties often remains key in binding non-
signatories to an arbitration clause.”” The theory of “group of companies’ is distinct

980

from agency™" because its aim is binding other members of the group to the arbitration

agreement, and not replacing some members with others.**

6.2.3. Countries different approaches

6.2.3.1. France

In France, it was the ICC award No. 4131, Dow Chemical v. Isover®? which began the
case law based on the “group of companies’ doctrine. Two of the four claimants were
not mentioned as parties in the disputed contracts, but had participated in the
negotiations and the performance of the contracts; they therefore claimed to benefit
from the arbitration clauses contained therein. The arbitrators, by invoking Articles 8(3)
and 8(4) ICC Rules then in force, first confirmed the autonomy of the arbitration
agreement with regard to all national laws,*®® which is in accordance with the French
conception of the separability of the arbitration agreement. The arbitrators inferred
therefrom that they should decide “based on the mutual will of the parties’” and “usage

%> Dow Chemical v. Isover Saint Gobain, ICC Case No. 4131 (1982), ICC Awards 1974-1985, 146-153
and 464-473 with observations by Y ves Derains.

976 See notably 1CC Award No. 1434, Collection I, p. 262; ICC Award No. 2138, Clunet 1975, p. 934; ICC
Award No. 2375, Clunet 1976, p. 973 = Collection I, p. 257.

" See Poudret/Besson, para. 254, who observe that among some 30 published awards concerning this
guestion, only a quarter recognised the extension of the clause to companies.

98 Zuberbihler, p. 25.

99 | pid.

%0 On agency, see under 1V 4.

%! poudret/Besson, para. 265.

%2 |cC Award No. 4131 (Dow Chemical), Clunet 1983, p. 899 = Rev. arb. 1984, p. 137.

% See also under 111.3.3.3.
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conforming to the needs of international commerce, notably where a group of
companies is concerned”. They concluded that “the arbitration agreement expressly
accepted by certain companies of the group must bind the other companies which, by
virtue of the role they played in the conclusion, the performance of the termination of
the contracts containing such clauses, appear, according to the mutual intention of all
the parties involved in the proceedings, to have been true parties to these contracts, or

to have been primarily affected by these and by the disputes arising therefrom”.%*

Later, aseries of judgments of the Paris Court of Appeal, beginning with those rendered
in the cases Korsnas Marina v. Durand Auzias and Ofer Brothers v. Tokyo Marine,
justified extension on the basis of an even more general and audacious formula pursuant
to which “an arbitration clause contained in an international contract has its own
validity and effectiveness which require its extension to all parties directly involved in
the performance of the contract and in the disputes which may arise therefrom, once it
has been established that their situation and their activities enable to presume that they
were aware of the existence and the scope of the arbitration clause, even if they were
not signatories of the contract containing it”.**® This formula is based on two
presumptions: the presumption of awareness of the clause, which is allegedly sufficient
to presume acceptance thereof . %

The fina step was taken in a third judgment where the court considered the carrier
Cotunav bound by the arbitration clause contained in an agreement made between two
public agencies, in which Cotunav had no part, for the sole reason that “ by accepting
to intervene in the performance of the contract as carrier appointed by one of the
parties in the framework of the contract, Cotunav necessarily assumed the obligations
defined by the contract with regard to the carrier and accepted its modalities, including
the arbitration agreement”.%” It has been observed that participation in the performance
of the agreement, bereft of any other link with the parties, led to an apparently
irrefutable presumption®® of acceptance of the arbitration clause. Thus, this is an
enlargement of its previous case law, since it recognised such tacit acceptance outside of
a group of companies; tacit acceptance results solely from the performance of a

%4 Poudret/Besson, para. 255.

%5 Rev. arb. 1989, p. 691, criticised by Tschanz p. 707, by Fouchard/Gaillard/Goldman, paras 440 and
505, and Poudret, Extension, pp. 900-901; Jarrosson, Agreement, pp. 216-217, contents himself with
recalling the criticism levelled against the judgment.

%6 poudret/Besson, para. 256.

%7 Rev. arb. 1990, p. 675 (1 case), with acritical note by Mayer.

%8 The judgment speaks of “necessarily”.
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contract concluded by other parties.”® Indeed, a subjective criterion, i.e. membership
of a group, has thus been abandoned in favour of an objective criterion, i.e. a
connection with the object of the contract, of which arbitration is merely a “component

of its performance”.*®°

The prediction “to take the formula too literally ... could lead to an extension of the
effects of the arbitration agreement to persons who have not even consented to it

%1 Wwas therefore confirmed. However, as the Paris Court of Appeal then

implicitly”
repeated its formulain a number of subsequent judgments,®® it has been observed that
the presumption of awareness and, by virtue thereof, of acceptance resulting from the
performance of the contract, can now be considered a material rule applicable before

French courts to international arbitration agreements.”*®

6.2.3.2. Switzerland

Switzerland has produced comparably few arbitral awards and court decisions explicitly
dealing with the “group of companies’ doctrine. The Swiss Federal Tribunal discussed,
in particular, the “group of companies’ doctrine in dicta in Butec.”®® It cautioned that
one should only reluctantly bind non-signatory respondents to an arbitration clause on
the basis of the “group of companies’ doctrine. Applying the principle of
Konzernvertrauenshaftung to the facts in Butec, the Swiss Supreme Court denied an
extension of the arbitration agreement, since the clamants had been aware of their
exclusive contractua relationship with the subcontracting signatory, and the non-
signatory had simply intervened into the performance of the contract to the extent
required by its role as the main contractor.”® This judgment strongly illustrates the gap
which exists between Swiss and French case law.*®

Under these conditions it is understandable that arbitrators sitting in Switzerland have
mostly refused to extend arbitration agreements, not just for forma reasons, but by
considering that the notion of “group of companies’ and the piercing of the corporate

%9 poudret/Besson, para. 256.

%% | bid.

%! Tschanz, in Rev. arb. 1989, p. 707.

92 Notably Orri, Rev. arb. 1992. p. 95, and V2000, Rev. arb. 1996, p. 245.

%3 poudret/Besson, para. 256.

9% Saudi Butec Ltd et Al Fouzan Trading v. Saudi Arabian Saipem Ltd, unpublished ICC interim awards
of 25 October 1994, confirmed by DFT of 29 January 1996, ASA Bulletin 3/1996, 496-507.

5 Zuberbiihler, p. 26.

9% See also Poudret/Besson, para. 258.
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veil are instruments which should only be used with extreme reluctance.®’ In summary,
the present state of Swisslaw is that the extension of an arbitration agreement to a party
which does not appear therein can be serioudy envisaged only if it can be established (by
any means) that such a party was validly represented by one of the other parties—which
does not result solely from membership in a group of companies—or if there was
subsequent ratification or, finally, if the attempt to evade arbitration constitutes an abuse

of rights allowing apiercing of the corporate veil (Durchgriff).*®

6.2.3.3. England

English courts strongly respect the contractual nature of arbitration. Indeed, the
doctrine of “group of companies’ is said to be inconsistent with the principle of privity
of contract, the principle of the corporate veil and the treatment of derivative actions,”®
In Peterson Farms, the Commercial Court held that “the [group of companies] doctrine
... forms no part of English law”.’®® Therefore, the High Court confirmed the

restrictive approach of English case law'®

with regard to a presumption of the
extension of an arbitration agreement to the other members of the group.*®® It has been
argued that Peterson Farms™™ represents a set-back to the efforts of incorporating the
“group of companies’ doctrine into transnational law or the lex mercatoria.’®* On the
other hand, it has also been observed that the decision of the Commercial Court does
not inevitably command the conclusion of the end of any possibility of extension of the
arbitration clause to a non-signatory company when the underlying contract is governed
by English law.'® Indeed, while the existence of a group of companies is not the
ground on which courts and arbitral tribunals usualy extend arbitral clauses to non-
signatories, they generally base their decision on consent or on conduct as an
expression of implied consent or as a substitute for consent.'®® Extension may
therefore be achieved by recourse to such theories as agency, trust or piercing the
corporate veil.

%7 Seein particular the awards | CC Nos. 4402, 4504, 5281, 5721 and ASA Bulletin 1990, p. 270.
%% pPoudret/Besson, para. 260.

9 Hanotiau, Groups of companies, para. 14-16.

100 peterson Farms Inc. v. C&M Farming Limited, [2004] EWHC 121 (Comm), 62. For a discussion of
the case, see, e.g. Gaffney.

1001 Adams v. Cape Industries [1991] 1 All ER 929, CA.

1002 poydret/Besson, para. 262.

1003 peterson Farms Inc. v. C&M Farming [2004] 1 Lloyd's Rep. 603, QB = SAR 2004/1, p. 282.
1004 eadley/Williams, pp. 112-113.

1005 See e.g. Woolhouse, p. 443; Hanotiau, Groups of companies, para. 14-31.

1006 Hanotiau, Groups of companies, para. 14-31.



162
6.2.3.4. United States

The same theories are also applied in the United States. However, it appears that in
relation to the issue of extension of the clause to non-signatories, American law is much

al 1007

more liber than any in Europe. At least in some Circuits, the paramount concern of

the courts is the “federal policy favouring arbitration”.’®® On the other hand, the

1009 \yhere the Second Court of Appeals declined to enforce an arbitral

Sarhank case,
award against a corporate parent where there was no “clear and unmistakable intent by
[it]. .. to arbitrate’, may indicate a shift from a rather liberal view, as expressed, for
example, in the J.J. Ryan case, "™ back to a greater emphasis on the parties intent to

arbitrate.'®**

6.2.4. Thetheoretical foundation of the doctrine and itsrejection

Some authors suggest that the principles on which the “group of companies’ doctrine is
founded are based on the lex mercatoria or on usages of internationa trade; others, on
the other hand, submit that the law governing the arbitration agreement should be
applied.’™? While the advocates of the “group of companies’ doctrine purport that the
exceptions to the notion of the separate entity of each juristic person and the privity of
contract can be derived from the so-called lex mercatoria, the opponents of the “group of
companies’ doctrine also recognise the existence of exceptions, but they do not derive
these exceptions from the lex mercatoria, but from the respective rules of the national

proper laws of contract.’*

h ' 1014

Not surprisingly the magority of the authors who favour “extension” are Frencl as

they do not have to take any forma or substantive conditions into account, with the
exception of such substantive rules that might result from international public policy.**

On the other hand, German and English authors are rather critical towards the “group of

1007 See, e.g. Thompson CSF v. American Arbitration Association, 64 F. 3rd 773, 776 (2™ Cir. 1995); Bel-
Ray Co. v. Cbenite (PTY) Ltd., 181 F.3rd 435 (3 Cir.1999).

1008 Hanotiau, Groups of companies, para. 14-25.

1099 sarhank Group v. Oracle Corporation, 404 F.3d 657 (2™ Cir. 2005). For case notes, see Wilske/Shore
and Sdomon/Sterken.

1010 33. Ryan & Sons v. Rhone Poulenc Textile SA, 863 F.2d 315 (4" Cir. 1988); see Hosking, pp. 294-
295, citing further decisions of the 4" Circuit Court of Appeals.

1011 7uberbiihler, p. 27.

1012 poydret/Besson, para. 264.

1013 See Sandrock, Extending, pp. 167 et seq.

1014 See e.g. de Boisséson, p. 522 para. 603 No. |.; Derains, p. 242; Deraing/Schaf., in particular p. 233,
recognising a“ presumed tacit acceptance”; and Jarrosson, Agreement.

1015 poudret/Besson, para. 253.
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companies’ doctrine and reject it only admitting very restrictively a piercing of the

corporate veil (Durchgriff).1%

6.3. Commentson extension on grounds linked to consent

In the majority of cases, the status as party of a non-signatory does not result from the
text of the agreement containing the arbitration clause, but from tacit acceptance.™®*’
Thisis particularly so for the “group of companies’ doctrine which is based on tacit or
even presumed acceptance of the arbitration clause.™® Such acceptance would result
either from conduct at the time of the conclusion of the agreement, in particular

1019 or from

participation in its negotiation but without the intention of signing it,
subsequent acts, particularly supervision of the operations or an active role in their
performance, from which tacit acceptance may be inferred.’®® However, while
originally participation in the negotiation or performance of the contract was only an
indication of such acceptance, a presumption has since been established, by virtue of an
alleged usage of international commerce, that knowledge of the clause constitutes

acceptance thereof 1%

Some cases even suggest that a party’s conduct should not necessarily be regarded as
an expression of a party’s implied consent, but rather the party’s substantial
involvement in the negotiation and performance of the contract and the knowledge of
the existence of the arbitration clause have a standing of their own, as a substitute for
consent, just as reliance is substitute for consideration.’®® In any case, it has been
observed that, whatever the factual scheme, the issue of extension of the arbitration
clause to the other companies of the group should be analysed in terms of consent,
rather than by determining whether the so called “group of companies’ doctrine is

known or unknown in the relevant legal system.'*%

1018 See e.g. Sandrock, Extending, pp. 627-630 and 646-647, and Group of companies, pp. 166-168;
Schlosser, pp. 322-325; Mustill/Boyd, Arbitration, pp. 148 et seq.; Samuel, pp. 104 et seq.

1017 poydret/Besson, para. 251.

1018 Dyeraing/Schaf, p. 233.

1919 Derains, Extension, p. 242.

1020 BJessing, Introduction, para. 498. See also de Boisséson, pp. 522 et seq.; Derains, Extension, p. 242.
192! poydret/Besson, para. 256.

1022 Hanotiau, Groups of companies, para. 14-6.

1923 | pid.
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6.4. Estoppe

The doctrine of equitable estoppel in its traditional sense reflects the genera legad
principle of non venire contra factum proprium, found in Roman law and aso known in
many contemporary civil law jurisdictions.’®** In arbitration the doctrine has devel oped
a gspecific meaning applicable to non-signatories in the context of jurisdictionally

fragmented multiparty situations.

6.4.1. Thedoctrine with respect to arbitration agreements

In general, this doctrine applies where a party by its own conduct is prevented from
denying that the other party in question is entitted to rely on an arbitration
agreement.’®?® Or, in other words, estoppel denies a party who has accepted the benefits
of a contract containing an arbitration clause the defence that such an arbitration clause
is not applicable to that party.’®” While in the majority of cases the doctrine has been
employed by the US courts to estop the signatory party “from avoiding arbitration with
a non-signatory”, on various occasions the doctrine has equally been applied to estop
the non-signatory party from avoiding arbitration with the signatory party.'®® US courts
have recognised at least two different versions of it:%%

1. First, courts have compelled a non-signatory to arbitrate where the non-signatory
knowingly exploits or directly receives a “benefit” from the agreement containing
the arbitration clause.™®® In such instances, courts have allowed estoppel to be used
as a proverbia “sword”’ rather than “shield”, i.e., empowering the signatory to

request arbitration of a claim.'%

1924 Gaillard, Contredire, p. 241.

1025 See Brekoul akis, Third Parties, p. 68.

1026 Hosking, p. 293.

1927 See, e.g. Intergen N. V. v. Grina, 344 F.3d 134, 145 (1% Cir. 2003). See a0, e.g. Sentner, 58-66 (with
an overview of US case law); Hosking, pp. 293-294. Certain estoppel applications have been the subject
of intense academic debate. See, e.g. Uloth/Rial, Equitable Estoppel, pp. 604-624 (tracing the development
of what isreferred to as “intertwined claims estoppel”).

1028 Brekoulakis, Third Parties, p. 69.

1029 Apart from these two variants of estoppel, courts have also applied a similar analysis to require a non-
signatory to arbitrate based on so-called “assumption” of the obligation. See, e.g. Gvozdenovic v. United
Air Lines, Inc., 933 F.2d 1100, 1105 (2d Cir. 1991).

1030 See e.g. E.I. DuPont de Nemours & Co. v. Rhone Poulenc Fiber and Resin Intermediates, SAS, 269
F.3d 187, 200 (3d Cir. 2001).

103! See e.g. American Bureau of Shipping v. Tencara Shipyard, SPA, 170 F.3d 349 (2d Cir. 1999); Int'l
Paper Co. v. Schwabedissen Maschinen and Anlagen GmBH, 206 F.3d 411 (4™ Cir. 2000).
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2. Second, courts have compelled arbitration based on an analysis of 19
a. the relationship between the claim and the contract containing the arbitration
clause; and

b. the existence of a“nexus between the parties’ .

6.4.2. Issueswith consent

Although the broad language of the second version has been fertile ground for
arguments that in effect use only the close relationship of the signatory and the non-

1034 the concern with these

signatory as the basis for implied consent to arbitration,
variations of the estoppel doctrine is that they frequently result in highly fact-specific
decisions and sometimes appear to be used as an “easy option” rather than applying a

more rigorous legal analysis using traditional principles of contract and agency law.***

This has been the case in Choctaw Generation v. American Home Assurance.'**®
Indeed, whereas in relation to bank guarantees'®’ or letters of credit issued on the basis
of a contract containing an arbitration clause it cannot be assumed that the bank has
consented to arbitration on the basis of the underlying contract if the guarantee or the
letter of credit does not provide for arbitration,'® in Choctaw the US Court of Appeal
for the Second Circuit held that a signatory to an arbitration clause may be bound under
the doctrine of estoppel to arbitrate claims against the bank, where the issues “the non-
signatory is seeking to resolve in arbitration are intertwined with the agreement the
estopped party has signed” 1%

The differentiation seems, however, in my view less to have its reason in the existence
of a “nexus between the parties’. Indeed, the “nexus between the parties’ is the same
under both circumstances. However, while in the case of bank guarantees or letters of

credit issued on the basis of a contract containing an arbitration clause the bank (in the

1032 See, e.g. Sunkist Softdrinks, Inc. and Del Monte Corp. v. Sunkist Growers, Inc., 10 F.3d 753, 757 (11"
Cir. 1993).

1033 Hosking, p. 294.

1034 See, e.g. Sam Reisfeld & Son Imp. Co. v. SA. Eteco, 530 F.2d 679 (5" Cir. 1976); McBro Planning
and Development Co. v. Triangle Electronic Construction Co., Inc., 741 F.2d 342 (11" Cir. 1984).

1035 Hosking, p. 294.

1036 Choctaw Generation Ltd Partnership v. American Home Assurance Company, 17(1) Mealey’s IAR
C-1 (2002) C-2 (2d Cir. 2001); see also JA Jones, Inc et al v. The Bank of Tokyo-Mitsubishi Ltd et al,
XXV YBCA 902 (2000) 904 (EDNC 1999); for the application of the doctrine of equitable estoppel in
other cases, see International Paper Company v. Schwabedissen Maschinen & Anlagen GmbH, XXV
YBCA 1146 (2000) 1149-1150.

1037 On the issue of consent in relation to bank guarantees, see also Hanotiau, Bank Guarantees.

1038 Grundstatt v. Ritt, 106 F 3d 201 (7™ Cir. 1997).

1039 ew/Mistelig/Kroll, para. 7-48.
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position of a respondent) gives no consent to arbitrate, in the Choctaw case the bank (in
the position of a claimant) gave its consent to arbitrate by beginning the arbitration
(claiming). On the other hand, it must also be observed that in the Choctaw case the
respondent had only consented to the use of arbitration as a dispute resolution
mechanism with the other signatory party to the arbitration agreement, but not to
arbitrate with the bank. Therefore, the differentiation made in treating the two situations
can only be justified when in the Choctaw case one enlarges the consent of the
respondent from a consent to arbitration with a determined party to a consent to
arbitration without having regard with whom the arbitration shall take place (as far as
there is a relationship between the claim and the contract containing the arbitration
clause).

6.5. Extension on groundsunrelated to consent

6.5.1. Extension by piercing the corporate vell

The principle of “piercing the corporate veil” is applicable in awhole series of different
factual situations which have one characteristic feature in common: that a company is
used by another company, by a natural person or by a State as a trustee for certain
purposes.’®® If either the trustor or the trustee have then signed an arbitration
agreement, the effects of this agreement may be extended to the respective partner in the
trust relationship.'*

It has been observed that given the very extensive case law in connection with groups of

companies, and the assumption of tacit or even presumed acceptance, the French courts

have rarely had to rely on the notion of fraud in order to pierce the corporate veil.***

The situation is, however, different in other countries—for instance Switzerland.'**

1090 sandrock, Extending, p. 172. See the description of three different kinds of cases at pp. 174 et seq.

104! See Sandrock, Extending, pp. 172 et seq.

10%2 poudret/Besson, para. 257.

10%% See, e.g. Saudi Butec Ltd et Al Fouzan Trading v. Saudi Arabian Saipem Ltd. The unpublished ICC
interim awards of 25 October 1994, confirmed by DFT of 29 January 1996, ASA Bulletin 3/1996, 496-
507; Habegger, Groups of Companies, No. 51; Hanotiau, Complex Arbitrations, No. 121. On the Saudi
Butec case, see also earlier under 1V.6.2.3.2. See also Zuberbiihler, pp. 28 et seq.
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6.5.2. Extension without consent

6.5.2.1. Extension based on the economic unity of the group

Case law does not offer any significant examples of the extension of an arbitration
agreement on the sole basis of the economic unity of a group. Indeed, the fact that a
company belongs to a group that constitutes an economic unity would seem to be asign
or factor conducive to extending the arbitration agreement, but is not sufficient in
itself.'0%

6.5.2.2. Extensionintheinterest of theadministration of justice

It has been observed that, although this ground may sound somewhat vague, it is fully
justified in view of the jurisdictional nature of arbitration and the legitimate
expectations of the parties.’®* An example is the reference to the indivisibility of the

dispute in the decision of a US court,***

which held that when the claims made against
a parent company and its subsidiary are based on the same facts and are
fundamentally indivisible, atribuna may decide that the claims made against the parent
company should be decided by arbitration even though that company was not formally a
party to the arbitration clause.'®’ Moreover, there is also insistence in some cases on
the need for the arbitrators to be presented with all the legal and economic aspects of
the dispute.’®® Considerations about the effect of arbitral awards on third parties

might also be important. %+

7. RELEVANCE OF PARTIES’ CONSENT WITH REGARD TO
PROCEDURAL MECHANISMS

In this section the needs which may arise during arbitral proceedings will be detailed
showing how they can potentially conflict with the consensual nature of commercial
arbitration. Different institutional arbitration rules and laws will be compared. This

104 vidal, p. 73. See, e.g. Court of Appeals, 5" Circuit, 9 September 2003, Bridas SAPIC v. Government
of Turkmenistan, [2004] Int. ALR 55; (2004) 19:10 Mealey’s|IAR 6 at 8.

10% See Vidal, p. 73.

10% Court of Appeals, 4™ Circuit, 863 F.2d 315, 1988, Ryan.

%7 v/idal, p. 73.

10% paris, 7 December 1994, Jaguar, Rev. arb. 1996.245 (Annot. Ch. Jarrosson), upheld by Cass. Civ. Ire,
21 May 1997, Rev. arb. 1997.537 (Annot. E. Gaillard).

10% See Brekoulakis, Third Parties, pp. 215 et seq.
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comparative scrutiny also has atemporal dimension, in particular because the arbitration
rules of the different Swiss Chambers of Commerce (two of which—Geneva and
Zurich—will be discussed) were substituted in 2004, in respect of international
arbitration, by the Swiss Rules.'®° Bearing in mind that the goal of arbitration is to have
an enforceable award, some considerations about enforceability will be made. However,
the main objective of section 7. is to suggest which questions should be considered and
which solutions appear to be the most respectful of parties consent in situations of
joinder and intervention of third parties in arbitral proceedings, or in the case of
consolidation of parallel proceedings.

7.1. Joinder and intervention of third parties in arbitral
proceedings

7.1.1. Ingeneral

Joinder of third parties or their intervention in the proceedings is well known in State
courts. In State courts for reasons of efficient administration of justice procedural laws
contain provisions alowing the joinder or intervention of third parties, irrespective of
whether al parties concerned agree.’®™' The same needs may arise in arbitral
proceedings. However, joinder or intervention in arbitrations is generally only possible
if all parties involved (including, therefore, the joining third party) and the arbitral
tribunal consent.'®? The consent of all parties is necessary, because of the contractual

nature of arbitration and its confidentiality.'*?

7.1.2. Institutional arbitration
7.1.2.1. ICCRules

71211 Gened

The ICC Rules do not address many of the issues that may arise in a multiparty context,

1050 The Swiss Rules of International Arbitration (“Swiss Rules’), which came into force on 1 January
2004, govern international arbitrations. For domestic cases, the arbitration rules of the different Swiss
Chambers of Commerce and Industry continue to be relevant (see also Kellerhals/Berger, Swiss Rules, p.
1). On the Swiss Rules, see also Meyer-Hauser and The Swiss Rules of International Arbitration, (May
2004), ASA Specia Series No. 22.

105! See |ew/Mistelig/Kréll, para. 16-39.

1052 See Berger, Arbitration, pp. 311-312.

1053 See Hanotiau, Multicontract, p. 384.
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such as, for example, the joinder of parties not named in the request for arbitration.'**

Indeed, by referring only to “claimants’ and “respondents’, the new rules, like the old
ones, are based on the assumption of a bipolar conception of the process (even though
there may be a number of parties on each side).'® It has been observed that one of the
most controversial topics concerning multiparty scenarios in ICC arbitration is the
possibility for a respondent to request successfully from the ICC Court that a new party

join the arbitral proceedings.'*®

7.1.2.1.2. Traditiona view

The ICC Court has generally considered that only the claimant is entitled to identify the
parties to the arbitration.'®’ This was also the position of the arbitral tribunal in case
5625 where it was decided that only those who name themselves as such in the
request for arbitration, or are identified as defendants in the claimants request for
arbitration, can become parties in an ICC arbitration.’®™® Although the award was
rendered under the 1975 ICC Rules, it could have been made under the present version
mutatis mutandis, if literally applied.*®

However, a claimant wishing to amend a request for arbitration in order to introduce a
new party may have no dternative but to begin a new arbitration if the original
arbitration is already so advanced as to preclude the joinder of an additional party

without the consent of the others, 1%

7.1.2.1.3. Moderation of the traditional view

The traditional view of the ICC Court, which is consistent with Article 4(3)(a), has been
moderated. It would appear that the ICC Court may now allow a new party to be joined
in the arbitration at the respondent’ s request if, and only if, two sine qua non conditions
are met:

1054 Deraing/Schwartz, p. 36.
105 See Derains, Limits, p. 31, and Derains/Schwartz, pp. 36 and 73.
105 See Whitesell/Silva-Romero, p. 10.
1057 | pidl.
1058 For the procedural situation in the ICC Case No. 5625, see Jarvin, Comment, p. 484.
1059 .
[bid.
1080 Berains, Limits, p. 29.
1061 Deraing/Schwartz, p. 58, who, however, also observed that there is nothing in the Rules that mandates
such a strict position.
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1. the third party must have signed the arbitration agreement on the basis of which
the request for arbitration has been filed. Hence, by deciding to join the new party,
the ICC Court is simply following the parties intention and will, as expressed in
their arbitration agreement;

2. therespondent must have introduced claims against the new party.'%%

Nevertheless, to ensure that all parties have an equal opportunity to participate in the
constitution of the arbitral tribunal, the request for the joinder of a new party must be
made before the arbitrators have been appointed or confirmed, unless all parties agree

to such joinder.'%®

7.1.2.1.4. Ciriticism and proposal of Derains

Failing any special agreement by the parties, be it in the arbitration clause or later on,
neither addition of parties'®®* nor consolidation of proceedings is possible under the ICC
Rules.'®® Derains expressed the opinion that this traditional approach of the 1CC
Court, which requires parties to the same arbitration agreement to participate in
separate arbitration proceedings dealing with closely interrelated matters, is too
strict.’®® Indeed, with the adoption of the 1998 Rules and, in particular, its Articles
10(2) and 19, the situation has changed. Nowadays, the terms of reference no longer
constitute an impassable hurdle. In his proposa Derains differentiates between whether
the arbitral tribunal has been constituted or not, and whether the terms of reference have
already been signed.'%’

7.1.2.2. GenevaRules'®®

Article 18 only allowed for a joinder of athird party on the request of the respondent.
The ratio of this provison was that the claimant initiated the proceedings and could
have named any party he wanted as respondent from the beginning.'®® The defendant
had to give notice of its wish to call a third party upon being served with the request of

1052 \Whitesell/Silva-Romero, pp. 10 et seq.

193 1hid,

1054 \Whether voluntary or under compulsion.

1085 Derains, Limits, p. 30.

1066 See Derains, Limits, pp. 30 et seq.

1067 | pidl.

1068 \vith the coming into force on 1 January 2004 of the Swiss Rules, the relevance of the Geneva
Chamber of Commerce and Industry Arbitration Rulesis now limited to domestic arbitration.

1089 See |ew/Mistelig/Kréll, para. 16-46.
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arbitration, but only up to the time when he filed the answer to the request of
arbitration.®” It was the institution'®”* which first had to rule on the joinder, taking
into account the prima facie existence of an arbitration agreement as well as the
practical and legal advisability of conducting joint proceedings.’®’ If the institution
accepted the joinder, the third party was involved in setting up the tribunal in the same
manner as in a multiparty arbitration.’®”® However, it was the tribunal which had the
final say on a joinder or intervention.'®* If the arbitrators decided against a joinder,

the arbitrations proceeded without the third party but with the same tribunal .»*"

7.1.23. LCIA Rules

Article 22(1)(h) expressly requires the consent of the third person to be joined as well
as of the party'®® applying for a joinder.'®”” The decision of whether to permit a
joinder is taken by the arbitral tribunal which has discretion in this respect.*”® The
effect of this provision is that the second party to the arbitration agreement does not
have to consent expressly to the joinder, as it has done so by agreeing to the LCIA
Rules®® The LCIA solution can be problematic with regard to confidentiality as an
unwished third person might be joined. Therefore, even though the arbitral tribunal’s
decision acts as a “barrier”, ' a party which does not want to have third personsin the
proceeding, should insist on the exclusion of the applicability of Article 22(1)(h) in

writing.1%*

7.1.2.4. NAI Rules

Article 41.4 provides that the arbitral tribunal may allow the joinder or intervention of a
third party, after having heard it and the other parties, if the third party accedes in
writing to the initial arbitration agreement. Therefore, the consent of all parties is
necessary.

1970 1mhoos, p. 132.

I The CCIG.

1072 See K aufmann, p. 75.

1973 1 n accordance with Article 17 Geneva Rules (see Article 18.3 Geneva Rules).

1074 See also Lew/Mistelig/Kroll, para. 16-46.

1975 See Article 18.4 Geneva Rules. See also Kaufmann, p. 75.

107 Claimant or respondent.

1977 This does not, however, cover the possibility of joining athird party in relation to a counterclaim (see
Lew/Mistelig/ Kroll, p. 390 at footnote 33).

1978 | ew/Mistelig/Kroll, para. 16-44.

1979 1hid. See also Melnyk, p. 63, and Redfern/Hunter/Blackaby/Partasides, para. 3-85.

1080 And this provision has been used very sparingly and very rarely granted (Bamforth/Maidment, p. 12).
1981 The beginning of Article 22(1) LCIA Rules states: “Unless the parties at any time agree otherwise in
writing”.
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7.1.25. SwissRules

Article 4(2) Swiss Rules first alows for a third party to intervene in pending arbitral
proceedings. Parties electing the Swiss Rules are therefore considered to have given
their consent for the intervention of third parties.'®? As a consequence, none of the
parties can object if athird party iswilling to join the proceedings. It has been observed
that a third party requesting to participate in a pending arbitration is thereby deemed to
have fulfilled the forma and substantive conditions to become a party to the
arbitration.®® However, this of course does not mean that any third party wishing to
intervene in pending arbitration proceedings under the Swiss Rules shal eo ipso
become a party, as the only effect of this assumption is that the initial parties to the
arbitration agreement do not have to consent expressly to the joinder, and it remains at

the discretion of the arbitral tribunal to allow the intervention.%®*

Moreover, Article 4(2) Swiss Rules aso authorises the arbitral tribunal to cause a
third party to participate in the arbitration upon a request made by a party to pending
arbitral proceedings. It has been observed that this solution, which has its basis in
Article 18 CCIG, is however less limiting, as either the claimant or the respondent can
request the joinder of athird party.’®® The field of application of the Swiss Rulesis aso
broader than the one of Article 22(1)(h) LCIA Rules which only provides for the second

type of joinder. %%

While in the first situation the consent of the third party to the joinder can be implied
by his request to join in the proceedings, in the second situation the consent of the third
party is necessary. This, in my opinion, even applies when the third party is party to the
same arbitration agreement as the initial parties to the proceeding, for the case that the
third party has not expressly waived in the common arbitration agreement his right to
designate an arbitrator (which is quite unlikely). In fact, the Swiss Rules themselves do
not provide, in case of third parties’ participation, for a provision regarding waiver of
the right to designate an arbitrator on the part of the joining third party (a waiver of
the right to designate an arbitrator is only foreseen in the case of the consolidation of

1082 See also Lew/Mistelig/Kroll, para. 16.42.

1083 See Gilliéron/Pittet in Zuberbiihler/M illler/Habegger (eds.), para. 12 to Article 4 Swiss Rules.
1084 | bidl.

108 Gilliéron/Pittet in Zuberbiihler/Miller/Habegger (eds.), para. 13 to Article 4 Swiss Rules.

1086 BJessing, Comparison, p. 31.
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proceedings).'®’ On the other hand, the consent of the initial parties to the proceedings
is given by the fact that they have submitted their dispute under the Swiss Rules.
Therefore, afterwards their agreement to a specific joinder is no longer necessary.

Nevertheless, the provision of conferring some “ discretionary power” to the arbitral
tribunal increasesitsjurisdictional power.

7.1.3. Adhoc arbitration

As agenerad rule, it has been observed that bringing into the proceedings a party to the
arbitration agreement which was not initially named as a party to the arbitral
proceedings raises more difficulties where the arbitration is institutional rather than ad
hoc.’®® On the other hand, an entity which is not party to the arbitration agreement
should only be joined with the consent of all parties and the arbitral tribunal .®°

7.1.4. Lex arbitri

Because of the inherent conflict between the consensua nature of arbitration and a
statutory joinder not based on consent, the different arbitration laws in general do not
contain provisions dealing with the joinder of third parties or their intervention.’*®
Nevertheless, Article 1696bis Belgian Judicial Code and Article 1045 Netherlands CCP
confirm the possibility for third parties to intervene or be joined as parties in arbitral
proceedings. However, the participation of a third party remans subject to an

agreement with the partiesin dispute and to the consent of the arbitral tribunal .***

7.1.5. Comments

In order to decide whether the participation of anew party is possible or not, the consent
of al partiesinvolved isimportant. Therefore, it is useful to distinguish, in afirst step, if

1087 See Article 4(1) Swiss Rules

1088 Hanotiau, Problems, p. 336. Different seems, however, to be the view of Derains, Limits, p. 33. For an
ad hoc case, see Marine Drive Complex v. Ghana, Awards of 27 October 1989 and 30 June 1990, XIX
YBCA (1994), pp. 11 et seq. where the joinder was accepted by making reference to Article 20
UNCITRAL Arbitration Rules.

1089 See Article 20 UNCITRAL Arhitration Rules: “...However, a claim may not be amended in such a
manner that the amended claim falls outside the scope of the arbitration clause or separate arbitration
agreement”. See also Berger, Arbitration, pp. 311-312.

100 ew/Mistelig/Kroll, para. 16-47.

1991 The two mentioned law articles are therefore not comparable to the provisions allowing for ajoinder
in State courts (see Lew/Mistelis/Kréll, para. 16-49, for Article 1045 Netherlands CCP).
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the new party to the arbitral proceeding is aso a party to the arbitration agreement or
not.

7.15.1. New partytothearbitral proceedingisalso a party to the arbitration agreement

In this case the consent of the parties, that are already involved in the arbitral
proceeding, to a new party participating in the proceeding, isincluded in their common
arbitration agreement. The traditional view of the ICC is too strict, but the moderate
view is still not sufficiently liberal. The criticism of Derainsisjustified.

The consent of the new party to the proceeding is necessary where a three-person
arbitral tribunal (with two-party appointed arbitrators) is already constituted. However,
strictly this consent does not concern the “joining” of the arbitral proceeding itself,
because such consent is already existent on the ground of the arbitration agreement, but
rather the acceptance of the arbitral tribunal (consent to the arbitral proceeding with the
existing composition of the arbitral tribunal). Therefore, this consent is not necessary
where the ingtitutional rules provide that an all-neutral three-person arbitral tribunal
has to be congtituted in multiparty arbitrations, as was the case in international
arbitrations under the Zurich Rules (an all-neutral tribunal is also possible in ICC
arbitrations when the initial parties to the proceedings number more than two and each
member of the arbitral tribunal was appointed by the ICC Court in accordance to Article
10(2) ICC Rules). The consent of the new party to the proceeding is aso not necessary
in countries where the principle of the equality of the parties in the appointment of
arbitrators can be waived before the dispute has arisen, and the new party to the
proceeding has done so. This possibility is not given when the seat of arbitration isin
France. Indeed, in the Dutco case the French Cour de cassation reversed a judgement of
the Paris Cour d’appel and found that “the principle of the equality of the parties in the
appointment of arbitrators is a matter of public policy (ordre public) which can be
waived only after a dispute has arisen”.**® Therefore it was considered to be irrelevant
whether the parties when entering into the arbitration agreement could anticipate such

an appointment procedure or even agreed to it.'*%

1092 See Cour de cassation, 7 January 1992, Semens AG/BKMI Industrieanlagen GmbH v. Dutco
Congtruction Company, XVIII YBCA 140 (1993). For a discussion of the Dutco case, see, e.g. Bellet;
Delvolvé, Dutco.

1093 | ew/Mistelig/Kroll, para. 16-15.
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Arbitra tribunal with 3 arbitrators

constituted not constituted

2 party-appointed al-neutral three-person
arbitrators arbitral tribunal

equality of the party in the
appointment of arbitrators

I
| _ can be waived before
cannot be waived before the dispute has arisen,

the dispute has arisen and it was done so

' | Voo

consent of the new party to the consent of the new party to the proceeding is
proceeding is necessary not necessary

It should also be noted that important issues may arise in determining who is party to

109 and whether the request of joinder has been made on time

1095

the arbitration agreement,
(not only with regard to the constitution of the arbitral tribunal but in general).

7.15.2. New party tothearbitral proceeding isnot a party to the arbitration agreement

Whether or not a new party, which is not a party to the arbitration agreement, can
participate in the arbitral proceeding depends on the consent of all parties, if the initia
parties have not chosen arbitration rules which facilitate joinder.°® That the consent of

109 | n particular, see the problematic concerning the extension of the scope of arbitration agreements to
“non-signatories’. On this issue, see, e.q. The Arbitration Agreement—Its Multifold Critical Aspects
(December 1994), ASA Special Series No. 8.

10% See eg. Article 20 UNCITRAL Arbitration Rules “unless the arbitral tribunal considers it
inappropriate to alow such amendment having regard to the delay in making it or prejudice to the other
party or any other circumstances’.

10% See e.g. the LCIA Rules or the Swiss Rules. Here the consent of the initial parties is given, because
they submitted their dispute under the said arbitration rules. Thus, afterwards only the consent of the new
joining third party is necessary. See also Melnyk, p. 63. On this aspect, see, e.g. the decision by the Privy
Council in The Bay Hotel and Resort Ltd v. Cavalier Construction Co Ltd, [2001] UKPC 34, 17(1)
Mealey’s AR B-1 (2002), B-7 et seq.
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all parties is necessary can aso be inferred from the arbitration acts of Belgium and the
Netherlands. The only impact of these laws is therefore that they underline this
necessity.

7.2. Consolidation of different arbitrations

7.2.1. Ingeneral

Consolidation denotes the act or process of uniting severa arbitrations which are
pending or initiated into a single set of proceedings before the same arbitral tribunal.**’
The need for consolidation is often said to be most acute in maritime and construction
arbitration.'®® Nevertheless, while consolidation has several advantages,® like

prevention of inconsistent awards,*®

1101

procedura efficiency as well as saving of time
and money, ™" it also presents disadvantages,'% such as the constitution of the arbitral

tribunal, ™ the distribution of costs™*** and issues of confidentiality.*®

However, probably the strongest criticism is that compelling consolidation without the
consent of the parties involved directly undermines the freedom of contract that forms
the basis of an arbitration agreement.*®® This aspect is, along with confidentiality, the
main reason most countries have not adopted provisions on the consolidation of related
arbitral proceedings. In fact, it is believed that this constitutes an infringement of the
rights of the parties to have their disputes settled in private according to their will.*%’
For the same reason, arbitration institutions are rather reluctant to consolidate
1108

proceedings.

1097 See Platte, p. 68; Lew/Mistelig/Kroll, para. 16-38.

10% See. e.g. Van Haersolte-van Hof, p. 427.

1% For a detailed analysis of the advantages of consolidation generally, see Chiu.

1% See e.g. Gaillard, Consolidation, p. 36; see also Chiu, pp. 55-56, or Leboulanger, Multi-Contract, pp.
62-64.

MO | pid,

192 For a detailed analysis of the disadvantages of consolidation generally, see Chiu.

103 Sea @.g. Chiu, p. 58.

1104 Sea e.g. Gaillard, Consolidation, p. 37. See also Chiu, p. 61.

1% See eg. Lew/Mistelig/Kréll, 16-75. See also Diamond and in particular Collins discussing the case
Oxford Shipping Company Limited v. Nippon Yusen Kaisha (“ The Eastern Saga”) [1984] 2 Lloyd's Rep.
373 (QB).

10 Chiy, p. 57.

197 Sea |_eboulanger, Multi-Contract, p. 64.

108 1 hid,
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7.2.2. Consolidation of different arbitrations between different parties

Basically, consolidation is possible in two ways:

1. withthe parties’ consent in the arbitration agreement: the parties may have expressly
agreed to consolidation by inserting a relevant provision in their agreement,
implicitly, or by reference to arbitration rules;

2. without the parties consent in the arbitration agreement: the lex arbitri*'® might

allow ordered consolidation.

7.2.21. Withtheparties consent in the arbitration agreement

7.2.2.1.1. Ingenera

While the smplest way to facilitate consolidation is an agreement by the parties or a
special provision in the arbitration clause, such agreements are rare in practice™*
Drafting multiparty arbitration clauses is not easy. It requires a close understanding of
the nature of the relationship between the different parties, and of the type of disputes
that could arise in the future.™*? Therefore, it is not surprising that none of the leading
arbitration institutions has officialy recommended a multiparty arbitration clause which

provides for consolidation.**3

The clauses discussed are usually based on broad notions such as “related disputes’
which are complicated in practice, because they lead to the question of what constitutes
the necessary connection.'*** Moreover, the clauses of all contracts involved must
allow for a consolidation, as only then can the consent of all parties be considered as
given.''™®> The question of whether consolidation is possible depends ultimately on an
interpretation of the various arbitration agreements and it is therefore up to the arbitral

1% Srate legislation or case law.

110 See Platte, p. 69.

M ew/Mistelig/Kroll, para. 16-51. One example where the parties agreed on consolidation after the
dispute has arisen is ICC Case No. 6719 (on ICC Case No. 6719, see Arnaldez/Derains/Harscher,
Collection of ICC Arbitral Awards 1991-1995, pp. 567 et seq.).

112 Redfern/Hunter/Blackaby/Partasides, para. 3-84.

113 ew/MisteligKroll, para. 16-51. In fact, most recommended institutional arbitration clauses are based
upon the traditional two-party model. Attempts to propose multiparty arbitration clauses were, however,
undertaken by scholars. See, e.g. Bartels; Wetter, Multi-party.

114 Has the connection to be a legal or economic one, direct or indirect, strong or weak? (see
Lew/MisteligKrdll, para. 16-52).

113 pid,
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tribunal to decide whether or not to consolidate—this issue falls within the competence-

competence of the arbitral tribunal .**°

7.2.2.1.2. EXxpress agreement

An example of the problems encountered in drafting arbitration clauses which alow
separate arbitration proceedings between different parties to be consolidated is given in
the House of Lords decision in Lafarge Redland v. Shepard Hill, where a contractor
engaged a subcontractor under a subcontract incorporating, with amendments, the
FCEC Standard Form of Subcontract."'” Few standard forms contain agreements to
consolidate arbitration proceedings with proceedings arising under other contracts: the
FCEC Standard Form of Subcontract for use with the ICE Conditions with its clause

18(2) is an exception. '

7.2.2.1.3. Implied agreement

As express contractual provisions for multiparty arbitration are relatively rare, the

question arises as to in which situations an arbitration clause can be interpreted as

encompassing an agreement to multiparty arbitration, i.e. in which cases can an implied

agreement be said to exist?° It may be possible to interpret less explicit arbitration

clauses as permissive of consolidation of proceedings:

- if al contracts concluded in connection with a single economic venture between the
different parties involved contain identically worded arbitrations clauses; or

- if the heads of agreement of a specific project contains an arbitration clause to which
the different contracts concluded in the execution of this heads of agreement
refer'llZO

Both situations may be an indication of consent for consolidation. However, the mere

fact of identical wording is not itself conclusive for permission for consolidation.***

The question of multiparty arbitration on the basis of different arbitration clauses arose
in the Andersen arbitration where, in spite of different versions of arbitration

118 aw/Mistelig/Kroll, paras 16-52 and 16-61.

17| afarge Redland Aggregates Ltd v. Shepard Hill Civil Engineering Ltd, [2000] 1 WLR 1621 (see
Lew/Mistelig Kroll, para. 16-53.).

118 Mimms, p. 2.

119 Njicklisch, p. 59.

1201 ew/MisteligKroll, para. 16-56.

121 1hid; see also Mimms, p. 1.
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agreements, the arbitral tribunal affirmed its jurisdiction in an interim award™# by
ruling that all the parties were bound by the most recent arbitration clause."** This
conclusion was upheld by the Swiss Federal Tribunal on an application to set the award
aside."** However, the Andersen case was peculiar insofar as the arbitration clauses
were different because many of the parties had not updated their contracts so as to

include the most recently approved arbitration clause.***

Generaly, differencesin such substantial matters as the chosen seat or the applicable
law should exclude consolidation.*** Even where all contracts involved are concluded
within the framework of the same venture between the various parties involved, the
arbitral tribunal cannot assume a global jurisdiction for al contracts concluded for that

venture, but has to verify its jurisdiction in relation to each party and to each issue™*’

Thiswas clearly held by the French Cour d’ Appel de Versailles in the Sofidif case. ™

7.2.2.1.4. Referenceto arbitration rules

a. General

Recourse to administered arbitration appears to be the most suitable means to reach a
dual godl:

1. consolidation, whenever opportune and/or necessary, of separate proceedings;
2. harmonisation of the said proceedings, when consolidation is to be discouraged.***

By inserting careful provisions into the respective rules, the arbitration institutions can
put into operation a true “contractual system of consolidation and/or harmonisation”,
therefore filling the gap created by the contractual foundation of arbitration, as opposed
to the coercive measures available at the level of procedural law.***® Consolidation in

1122 pendered on 29 April 1999.

1123 See Final award in Case No. 9797 of 28 July 2000, ASA Bulletin, Vol. 18 — No. 3 (2000), pp. 514-
540, Summary of the proceedings. As a consequence, aso the appointing authorities were not the same.
124 Decision of the Swiss Supreme Court of 8 December 1999, ASA Bulletin, Vol. 18 — No. 3 (2000), pp.
546-557.

125 See | ew/Mistelig/Kroll, para. 16-57.

126 ew/Mistelig/Kroll, para. 16-59.

Y27 | bid.

1128 On the Sofidif case, see CA de Versailles (Chambres réunies) 7 mars 1990 — OIAETI et Sofidif v.
COGEMA, SERU, Eurodif, CEA, Note E. Loquin, Rev. arb., 1991 No. 2, pp. 326-344).

129 Bernini, p. 299.

139 | bid.
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institutional arbitration presupposes that the different proceedings are administered
by the same ingtitution, and it is possible in two ways:

1. the parties may agree to the joinder of proceedings,
consolidation may be ordered, in certain cases, by the arbitration institution to
whose rules the parties have adhered in their arbitration agreement or by the arbitral

tribunal appointed in accordance with those rules. ™3

b. ICC Rules/ LCIA Rules

The ICC and LCIA Rules make no reference to the possibility of consolidation of

arbitration between different parties.***?

C. CEPANI Rules

According to Article 12 consolidation can be ordered by the institution. The request of
consolidation can come from the arbitral tribunal, from the parties or the most diligent
party, or CEPANI itself. Within the framework of the CEPANI rules, consolidation is
possible, even though the parties to the different disputes are not the same in wholeor in
part."*** CEPANI’s approach requires only some link of connection or indivisibility of
the disputes.**

d. Zurich Rulest*®®

Under the Zurich Rules consolidation was possible in multiparty situations, where an
identical three-men arbitral tribunal was appointed,”*® and in cases of further
arbitrations between parties which already had an arbitration pending under these
rules.**®” The decision as to whether to conduct the arbitrations separately, or to
consolidate them, partly or altogether, was taken by the arbitral tribunal.

131 See Hanotiau, Problems, p. 330.

1132 See also Mimms, p. 4; and Derains, Limits, p. 30, with regard to the ICC Rules.

133 Hanotiau, Problems, pp. 332-333.

3 1bid.

135 With the coming into force on 1 January 2004 of the Swiss Rules, the relevance of the Zurich
Chamber of Commerce Arbitration Rulesis now limited to domestic arbitration.

1136 See Article 13 Zurich Rules (Multi-Party Arbitration).

1137 See Article 14 Zurich Rules (Assignment of further Arbitrations). In cases of further arbitrations
between parties which already had an arbitration pending under the Zurich Rules, it was the ingtitution
which could assign a new dispute to the existing arbitral tribunal. The arbitral tribunal decided
afterwards whether both arbitrations were to be conducted separately, or consolidated them, partly or
atogether.
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e Swiss Rules

Article 4(1) Swiss Rules provides that the Chambers may decide that a new case shall
be referred to the arbitral tribunal already constituted for the existing proceedings. By
choosing the Swiss Rules and, in particular, Article 4(1), the parties are deemed to have
given their consent to consolidation in advance.® It is not a condition for the
consolidation of different proceedings under the Swiss Rules that the proceedings to be

1139 55 the consolidation can also be ordered

consolidated are between the same parties,
when the new case involves different parties than those in the existing arbitral
proceedings."'*> Therefore, there is an expansion of the scope of arbitration ratione
personae, as the initial parties give thelr consent in advance to arbitration as the
mechanism used to solve disputes in general, and not only for solving those with

regard to a particular party."***

It has been observed that consolidation can be ordered despite the objection of one
party.***? Thus, with this provision some “ discretionary power” is conferred upon the
institution and a strengthening of the jurisdictional side of arbitration.

f. CIMAR

The CIMAR reflect the terms of the English Arbitration Act 1996. They requirein rule
3.9 the express consent of al the parties.™* Moreover, consolidation can only take
place when the same arbitrator is already appointed in two or more arbitral proceedings
which involve some common issues.****

7.2.2.2. Lexarbitri

If no agreement exists between the parties, consolidation can be based on the law
governing the arbitration."**®> Statutory regulation of consolidation started to be adopted

1138 See also Gilliéron/Pittet in Zuberbiihler/Milller/Habegger (eds.), para. 4 to Article 4 Swiss Rules.
139 Gilliéron/Pittet in Zuberbiihler/M iller/Habegger (eds.), para. 5 to Article 4 Swiss Rules.

1190 peter W., p. 5.

141 provided that the joining parties have also agreed on the Swiss Rules.

1142 Blessing, Comparison, p. 31.

183 Mimms, p. 4.

14 | bid.

195 ew/MisteligKroll, para. 16-66.
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after the appearance of the Model Law;*® before this, consolidation was only really
known in the US.***" The solutions in the few countries which have enacted legisative
provisions can basically be divided into two categories. the “false” and the “rea”

|legislative solutions."*®

7.2.2.2.1. “Fase” legidative solutions

a. In general

The “false” legidative solutions are closer to consensual rather than to legidative
consolidation, because they require as a condition for consolidation the consent of al
the parties.™* An example of such a solution is section 35 English Arbitration Act
1996.

b. Section 35 English Arbitration Act 1996

Section 35 states the position at common law: consolidation is only possible with the
consent of all the parties involved, but not otherwise. This section only recognises that
arbitration is a voluntary process and the parties may agree that the proceedings can be
“consolidated” or be the subject of concurrent hearings.**>® However, in the absence of
an agreement, the arbitral tribunal has no power to order consolidation against the will

of aparty, and the Act contains no power for the court to order consolidation.™*>*

Despite a strong body of opinion that some form of consolidation should be permitted,
even without the consent of all concerned,*** the DAC concluded that such a provision
should not be included in the Act, because it was felt that neither consolidation nor
concurrent hearings could be reconciled with party autonomy and the right of any party
to have its dispute resolved by the tribunal of its choice.*™>® Furthermore, compulsory

19611 1985.

147 Sanders, Quo vadis, p. 213. The Model Law itself does not contain provisions on consolidation (see
Binder, para. 9-017).

1198 | eboulanger, Multi-Contract, p. 58, citing Gaillard.

149 1bid,

150 Mustill/Boyd, Companion Volume, p. 43.

115! See also Mustill/Boyd, Companion Volume, p. 309.

152 The DAC received many submissions—the majority of them coming from the construction
industry—which called for a provision that would empower either a tribunal and/or the court to order
consolidation or concurrent hearings.

1153 andau, English Arbitration Act, p. 117; DAC Report of February 1996, para. 180.
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consolidation would involve an infringement of the principle of confidentiality inherent
in achoice of arbitration.”™*

7.2.2.2.2. “Red” legidative solutions

a. In general

The “rea” legidative solutions allow the courts to compel consolidation as they are
based on the intervention of the lawmaker and not only the will of the parties.™>
Examples of “real” legislative solutions are Article 1046 Netherlands CCP and section

6B Hong Kong Arbitration Ordinance.
b. Article 1046 Netherlands CCP

Article 1046 provides that any party of two or more connected arbitral proceedings
which are pending before different arbitral tribunals'™*® in the Netherlands™>’ may
request a court-ordered consolidation of the proceedings, unless the parties have
agreed otherwise. In the Dutch provision the consent of the parties is therefore
presumed, but they have the possibility to opt-out.***® According to Sanders, this has
been criticised, and indeed, an opt-in solution would have been more in line with the
requirement of consent of the parties™®® However, it is enough that one of the
arbitration agreements excludes consolidation to prevent consolidation.”**®® Must such
a clause necessarily be explicit, or can it be implicit, for instance in that the rules of the
concerned arbitration institutions do not provide for consolidation? In the case of the
Netherlands it seems that implied terms are not enough to justify an exclusion of
consolidation.*®! In fact, the standard arbitration clause of the NAI Arbitration Rules,
which do not contain provisons with regard to consolidation, provide for an optional

154 Mustill/Boyd, Companion Volume, p. 309; see also DAC Report of February 1996, para. 180.

1155 |_eboulanger, Multi-Contract, p. 58.

1% The provision does not regulate consolidation of connected arbitral proceedings before the same
arbitral tribunal (Sanders, Quo vadis, p. 219).

157 As consolidation under Article 1046 Netherlands CCP is only possible between arbitral proceedings
taking place in the Netherlands, it will be rare that international arbitrations will be subject to consolidation
under this provision. (Introduction to NAI Arbitration Rules, 5 Additiona clauses).

1158 sanders, Quo vadis, p. 219. See also Miller, p. 90; and Sanders, The New Dutch Arbitration Act, p.
201, who indicated that the parties may in practice opt-out of the possibility of consolidation by reference
to the rules of an arbitration institute.

119 sanders, Quo vadis, p. 219.

180 gea Schultsz, p. 214.

181 1pig,
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clause to exclude consolidation. The President of the District Court of Amsterdam*%?

has discretionary power, and he may order full*'®® or partial**** consolidation.

C. Section 6B Hong Kong Arbitration Ordinance

Section 6B gives the High Court wide powers to order related arbitration proceedings
to be consolidated, albeit only in relation to domestic arbitrations'®® Therefore,
consolidation by the court is not available where one contract provides for domestic
arbitration while a related contract provides for internationa arbitration conducted
under the Model Law.™® However, athough there is a different system for
international cases, the Ordinance permits the parties to an international arbitration to
opt-into the domestic regime in writing."'®” While the court has considered the
provisions of section 6B in a number of cases, section 6B is relatively infrequently
used,™®® and in many cases where this power is applied, aformal order to consolidate is
not made, but both arbitrations are ordered to be heard at the same time.***®® Cases in

which section 6B was applied were, e.g. the Shui On cases,**"

1171

and Hong Kong Institute
of Education v. Aoki Corp.

7.2.2.2.3. Australia/New Zealand

The Australian International Arbitration Act provides in section 24 (an optiond
provision) in conjunction with section 22 that parties may agree in writing that one of
them may apply to an arbitral tribunal for an order to consolidate. In Australia™*"? we

therefore find, exceptionally, tribunal-ordered instead of court-ordered

182 \\Where arbitrations in the building industry take place (Sanders, Quo vadis, p. 219; see also Sanders,
The New Dutch Arbitration Act, p. 201).

1163 See Article 1046(3) Netherlands CCP.

1164 See Article 1046(4) Netherlands CCP.

1185 See De Speville, p. 110 and Kaplan/Morgan, p. 19.

1166 K aplan/Morgan, p. 20.

1167 See Sanders, Quo vadis, p. 221 and Redfern/Hunter/Blackaby/Partasides, para. 3-82 at footnote 226.
1% Orders for consolidation or concurrent hearings tend to be prevalently made in relation to construction
arbitrations.

1189 K aplan/Morgan, p. 19.

170 On the first Shui On case ([1986] HKLR 1177), see Miller and Veeder, Consolidation. On the second
Shui On case ([1987] HKLR 1224), see Veeder, Consolidation.

1171 1 the case Hong Kong Institute of Education v. Aoki Corp Burrell J endorsed and adopted with minor
elaboration a three stage test described by Ma Jin the case Linfield Limited v. Brooke Hillier Parker and
others. In the Hong Kong Institute of Education case there was a multitude of factors weighing in favour
of consolidation (see Arbitration Decisions 2003, pp. 3-4).

172 For Australia, see also Croft.
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consolidation.™”® In this kind of consolidation, a distinction is drawn between related
proceedings before the same arbitral tribunal and the case where two or more arbitral
tribunals are involved."'* Section 24, an opt-in provision, regulates both cases™"” in
detail.*"® The difference between an opt-in provision and the regulation of the English
Arbitration Act 19967 is that in the English Arbitration Act the consent of al parties
concerned by a specific consolidation is necessary, while in the first type of provision,
all parties of a particular arbitration agreement give their consent in advance by opting-
in to the possibility that any consolidation can be ordered when the consolidation
requisites are fulfilled. However, in the Australian solution, consolidation is not
possible, where the parties of the related arbitration have not given their consent to
consolidation.

The Arbitration Act of New Zealand™*"® follows the Australian approach, but falls back
on court-ordered consolidation if the same arbitral tribunal refuses or fails to make
an order of consolidation, or two or more arbitral tribunals cannot reach an

agreement.!*"

7.2.2.2.4. United States of America

The FAA does not contain any provision regarding consolidation.™*® Furthermore, the
US Supreme Court has not addressed the question of consolidation,®* so the highest
Federal Courts that have decided this issue are the US Courts of Apped.**® However,

the case-law has not been uniform among the different Circuits.''*®

173 See Sanders, Quo vadis, p. 215.

174 1pid.

1% For the case of related proceedings before the same arbitral tribunal, see section 24(4) of the
Australian International Arbitration Act. For the case of related proceedings before 2 or more arbitral
tribunals, see paragraphs (5)-(7) of section 24 of the Australian International Arbitration Act.

1176 sanders, Quo vadis, p. 215.

177 On the English Arbitration Act 1996, see under 1V.7.2.2.2.1.b.

178 See section 2 (Second Schedule) of the New Zealand Arbitration Act (Consolidation of arbitral
proceedings).

1179 See also Sanders, Quo vadis, p. 222.

1180 See Wallace, pp. 5-6. See also Born, p. 679; Coe, p. 195; Dore, p. 3.

181 T¢ the contrary, the US Supreme Court has rejected petitions to do so (see Wallace, p. 6).

1182 \wallace, p. 6. The US Courts of Appeal are just one level below the Supreme Court and are divided
among geographic areas called Circuits (see Wallace, p. 6).

1183 Sea e,g. Compania Espanola de Petroleos SA v. Nereus Shipping SA, 527 F.2d 966 (CA 2d Cir.,
1975); Cable Belt Conveyors Inc. v. Alumina Partners of Jamaica, 669 F. Supp. 577 (SDNY), aff d, 857
F.2d 1461 (2d Cir.), cert. denied, 484 US 855 (1987)—(the case is described in some detail in
Branson/Wallace); Weyerhaeuser Co. v. Western Seas Shipping Co, 743 F.2d 635 (9" Cir. 1984);
Government of the United Kingdom of Great Britain v. Boeing Co, 998 F.2d 68 (2d Cir. 1993).
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The uncertainty that exists under the FAA is exacerbated when US State laws are
considered.’® In fact, several states™® have enacted statutes that deal expressly with
the consolidation of arbitrations, and which allow court-ordered consolidation even
without the parties’ consent.™®® The relationship between such state laws and the FAA
is unclear; some courts have held that the FAA pre-empts such laws, while others have

reached a contrary result.**®’

Moreover, the Revised Uniform Arbitration Act 2000, which is intended to apply to
arbitrations of both international and domestic disputes held in each State that enacts the
new law, introduced in its section 10 a provision concerning court-ordered
consolidation.'®® The parties may deprive the courts of this power by agreeing that
arbitrations under a particular agreement may not be consolidated with other
arbitrations'®® (possibility to opt-out). Moreover, a further restriction on the possibility

of consolidation is given in section 10(a)(4) RUAA. "%

7.2.2.3. Comments

Without doubt, the question of parties consent is essential to the issue of consolidation
of arbitral proceedings between different parties. However, often the discussion and the
proposed or implemented solutions reflect quite opposite views. In the Netherlands, the
consent of the parties to court-ordered consolidation is presumed when they have
chosen the seat of arbitration in that country, whereas in England, the Arbitration Act
1996 provides that no consolidation is possible without the express consent of the
parties, and this position is, as well reflected in the CIMAR. The contrasting views also
emerge from the evolution in the US.

Theissue of consolidation should be solved primarily in institutional arbitration rules,
as it isin the CEPANI and Swiss Rules. Under both sets of rules, the consolidation of
related disputes is ordered by the respective institution. In contrast, the Zurich Rules
provided that the decision was taken by the arbitral tribunal (this was possible, because

1184 Born, p. 679.

1185 See, e.g. California, Georgia, Massachusetts (see Born, p. 679 and Comment of section 10 of the
Uniform Arbitration Act, p. 36).

118 Born, p. 679.

Y87 1 bid.

188 B4, pp. 56-57.

189 1hjd, See also section 10(c) Revised Uniform Arbitration Act 2000.

1% 11y fact, even in the absence of express prohibitions on consolidation, the legitimate expectations of
contracting parties may limit the ability of courts to consolidate arbitration proceedings (Comment on
section 10 of the Uniform Arbitration Act, p. 38).
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in multiparty situations an identical arbitral tribunal was appointed for the first and all
other arbitrations'®"). The parties consent to consolidate proceedings is given by
submitting the disputes to these arbitration rules. The possibility for the parties to
choose ad hoc arbitration or another set of rules not providing for consolidation, or to
opt-out of the provisions of the chosen arbitration rules which provide for ordered
consolidation, is enough to respect the requirements of consent. Ideally, the arbitration
institutions whose rules contain consolidation provisions should, however, provide for
standard arbitration clauses in which the possibility to opt-out is contained.

Subsidiarily, the lex arbitri should address consolidation. The necessity of provisions
in the lex arbitri isin particular given in cases where the arbitration agreements refer to
different institutional rules providing for consolidation, or where one of the arbitrations
is an ad hoc arbitration. Opt-in provisions are to be preferred to opt-out ones, because
they better correspond with the requirement of parties consent."% The requirement
of consent is important, because when different proceedings are consolidated by
applying a provision contained in a lex arbitri, not only the composition of the arbitral
tribunal can change, but also the relevant arbitration rules applicable to the proceedings.
Opt-in provisions aso have the advantage of the parties’ consciously selecting the same
lex arbitri in different related arbitration agreements. Indeed, a provision like Article
1046 Netherlands CCP is not helpful when a consolidation of two arbitrations would be
suitable, but one of them has its seat outside the Netherlands.

The presumption of consent of the parties for consolidation, as contained in the
Dutch arbitration act, goes too far. Where the lex arbitri contains an opt-out provision,
it is suggested that the provision alowing ordered consolidation should at least make
the following distinctions:

- where the institutional arbitration rules chosen by the parties do not provide for

1193

ordered consolidation,”™ consolidation without the express consent of the parties

should not be possible; %

1191 See Article 13 Zurich Rules.

1192 See also the same conclusion of Sanders, Quo vadis, p. 219, with regard to Article 1046 Netherlands
CCP.

1% These institutional arbitration rules can be the same for each dispute (e.g. for both arbitrations the ICC
Rules), or also different sets of rules for each dispute (e.g. for the one arbitration the ICC Rules and for
the other the LCIA Rules).

194 | n contrast, it seems that in the Netherlands the fact that the parties choose arbitration rules which do
not provide for consolidation (e.g. the NAI Rules) is not enough to exclude consolidation based on Article
1046 Netherlands CCP (see under 1V.7.2.2.2.2.b.).
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- wherethe different institutional arbitration rules chosen by the parties al provide for
ordered consolidation, consolidation should be possible without further consent
requirements;

- where the different institutional arbitration rules chosen by the parties provide some
for ordered consolidation and some not (this would aso be the case for ad hoc
arbitrations), consolidation should only be possible when the parties of the
arbitration agreements in which arbitration rules have been chosen that do not

provide for ordered consolidation expressly consent to consolidation.**%

Court-ordered consolidation, or a solution like the one in New Zeaand, should be
preferred to tribunal-ordered consolidation. In fact, a mere tribunal-ordered
consolidation, as provided for in the Australian legislation risks ineffectiveness if
different arbitral tribunals cannot agree on consolidation. Although this could be a
possible “barrier” where the lex arbitri contains an opt-out legislative provision, such an
additional “obstacle” isin my view not necessary in the case of an opt-in provision.

7.2.3. Consolidation of different arbitrations between the same parties

Most of the objections raised against consolidation of arbitrations arising out of separate
contracts involving different parties are not relevant to the consolidation of

multicontract arbitrations in a two-party context.™**’

In particular, in bi-party
arbitrations no confidentiality issues arise, because no third party is involved.*® Also
the problems regarding the appointment of arbitrators are significantly reduced, because
the parties do not generally lose their right to appoint a different arbitrator
themselves.™'* Findlly, difficulties concerning unjust apportionment of fees do not
occur either.® When arbitrations between the same parties are to be consolidated,

parties consent appears therefore to be lessimperative.

1% \Where the arbitrations are submitted to the same arbitration rules which provide for consolidation,
consolidation occurs in conformity of these rules. The lex arbitri is in such a case not necessary to
consolidate.

1% |f a party, e.g. a main-contractor, is, on the one hand, party to an arbitration agreement referring to
arbitration rules which provide for consolidation, and, on the other hand, party to an arbitration agreement
referring to arbitration rules which do not provide for consolidation, the consent of that party for
consolidation should be considered as implicitly given.

197 ew/MisteligKroll, para 16-87.

1198 eboulanger, Multi-Contract, p. 65.

1% gee also Lew/Mistelis/Kréll, para 16-87. Both parties are only restricted in so far as they cannot
appoint different arbitrators for each arbitration—though there are situations where parties do not wish to
appoint the same arbitrator for the two arbitrations.

1200 See |eboulanger, Multi-Contract, p. 67.
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Agreeing with Leboulanger, where there are different arbitrations between the same
parties the principle of “autonomie de la volonté” should be soothed by mandatory
principles such as the proper administration of justice, the equal treatment of parties,
adversaria proceedings and the rights of defence—all of which are part of international
public policy as conceived by most national legal systems and by the law of
international arbitration.*®* Joinder of parallel proceedings between two parties bound
by interrelated agreements should therefore be seriously considered by arbitrations
institutions and introduced into their rules so that complex arbitrations dealing with

multi-contracts become more efficient and meet the parties’ legitimate expectations.**

Currently, the conditions vary from one arbitration institution to another. The ICC Rules
adopt a stricter approach in providing for clear-cut requirements to be applied by the
institution.”®® While the consent of all of the parties is not required, the ICC Court has
generaly been reluctant in recent years to order the joinder of two arbitrations against
the objection of a party.’** The Swiss Rules,*® as well as the CEPANI Rules,**® have
wide latitude in this respect as was the case in the past in the Geneva Rules™’ for
international cases."®® On the other hand, the Zurich Rules left wide discretion to the

arbitrators.?*®

7.24. Consolidation of arbitral proceedings and court proceedings in a
single arbitration

7.24.1. General

Normally, it is impossible to consolidate multi-fora disputes when some of the parties

have concluded arbitration clauses and others have not—unless all the parties agree.**°

1201 eboulanger, Multi-Contract, p. 97.

1202 | pid,

1203 See Article 4(6) ICC Rules.

1204 See Deraing/Schwartz, pp. 63-64; see also Hanotiau, Problems, p. 332, and Whitesell/Silva-Romero,
p. 16. However, in most related cases brought before ICC, the parties themselves reach an agreement on
consolidation.

1205 See Article 4(1) Swiss Rules.

1206 See Article 12 CEPANI Rules.

1207 See Article 16 Geneva Rules.

1208 59 for the Geneva Rules Imhoos, p. 131.

1209 See Article 14 Zurich Rules (Assignment of further Arbitrations).

1219 schneider, p. 110. An interesting solution to this issue was found by an American court in the case
Dale Metals Corp. and Overseas Development Corp. v. KIWA Chemical Industry Co. Ltd. et al. (IV
YBCA (1979), pp. 333 et seq.). On this case, see also Schneider.
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7.24.2. Parties agreement to arbitrate

In spite of a jurisdiction clause, the parties to court proceedings can agree to resolve
their dispute by arbitration, even after the dispute has arisen. This can be done

expressly, in the form of a submission agreement, or implicitly.***

7.2.4.3. Parties consent to consolidate arbitral proceedings

According to Gaillard, in addition to the agreement of the parties to court proceedings
that their disputes should be solved through arbitration, all the parties involved must
agree to consolidate the related arbitral proceedings in a single arbitration.**? Such an

agreement can be made by the parties expressly or implicitly.*?*?

7.2.4.4. Comments

In the consolidation of arbitral proceedings and court proceedings two levels of

examination have to be distinguished:

1. the first level regards the decision of the parties to court proceedings about the
method by which the dispute has to be solved (before a court, or before an arbitral
tribunal);

2. the second level concerns the consolidation of the arbitral proceedings.

In the first level the consent of the parties to court proceedings, and whose method for
the resolution of the dispute will change, is indispensable. However, in the second level,
one should differentiate between the parties that decide that their dispute is now to be
solved through arbitration instead of in court proceedings (group A), and the parties of
the related arbitration (group B). While for group B the consent to consolidate the
arbitral proceedings is necessary, for group A the answer to the question of consent is
less obvious. Indeed, since for consolidation of court proceedings parties consent is
normally not necessary, the fact that group A’s parties had initially chosen that State
courts should solve their dispute, could at least be seen as an implicit agreement to
consolidate the arbitral proceedings. Moreover, consent has also to be seen as given
when the parties of group A decide to submit their dispute to arbitration under
institutional rules which provide for ordered consolidation, or to arbitration having seat

1211 See Gaillard, Consolidation, p. 41.
1212 | pid.
1213 Gaillard, Consolidation, p. 42.
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in a country whose lex arbitri provides for ordered consolidation, instead of the initialy
chosen court proceeding.

7.25. Practical consolidation*?'*

In light of the difficulties raised by consolidation of proceedings, the practice has
searched for other solutions to the problems of multiparty arbitration. These solutions
seek to synchronise the different arbitrations:*#*

- Appointment of the same arbitrators.?'® However, in the first Shui On case,**"’
Hong Kong's High Court expressed concern about the possibility of inconsistent
decisions, even from the same sole arbitrator, if the proceedings are tried
separately.1218

- Concurrent hearings. This is, for instance, expressly provided for by section 6B
Hong Kong Arbitration Ordinance. Moreover, some arbitration rules provide for
concurrent hearings t00.***° The Supreme Court of New South Wales in
Aerospatiale v. Elspan et al."*® even considered extending concurrent hearings to
cases where the arbitration proceedings were parallel to court proceedings.

- Staying one proceeding.*#*

1222

- String arbitration is well known in commaodity arbitration™= where all contracts are

identical except for the parties and the price, and they all refer to the same set of
arbitration rules.®®® A similar approach can aso be found in certain maritime

arbitrations.?%*

1214 Or de facto consolidation.

1215 See also Lew/Mistelig/Kroll, paras 16-79 and 16-85.

1216 Abu Dhabi Gas Liquefaction Co Ltd v. Eastern Bechtel Corp [1982] 2 Lloyd’s Rep. 425.

1217 ghui On Construction Company Limited v. Moon Yik Company Limited, et al., and Schindler Lifts
(Hong Kong) Limited v. Shui On Construction Company Limited, Supreme Court of Hong Kong, High
Court, Docket 1985 No. MP2114, judgment dated 12 September 1986 (Rhind, J.); or Shui On
Construction Company Limited v. Moon Yik Company Limited, et al, (1989) XIV YBCA 215.

1218 Miller, p. 88.

1219 See, e.g. paragraph 14 LMAA Terms,

1220 perospatiale Holdings Australia Pty Ltd et al v. Elspan International Pty Ltd (Hong Kong), XIX
YBCA 635 (1994), No. 55053/92 (Supreme Court of New South Wales, 14 August 1992).

1221 | ew/Mistelig/Kroll, para. 16-83. See, e.g. the decision of the US Supreme Court in Volt Information
Sciences, Inc v. Board of Trustees of Leland Stanford Junior University, 109 S Ct 1248 (1989), in XV
YBCA 131 (1990), where, however, the parties had agreed to arbitrate in accordance with Californian law
and such a possibility was expressly provided for in the applicable Californian statute (Cal. Civ. Proc